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IN THE 


United States Court of Appeals 

for the District of Columbia. 


April Term, 1 9 42 r 


No. 8362. 


FRANCES EDWARDS, ct al., Appellants, 

vs. 

MARY BELLE FRYE, Executrix of the Estate of 
MASON H. JOHNSON, deceased. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. HOLDING 
A PROBATE COURT 


BRIEF FOR APPELLANTS. 


Jurisdictional Statement. 

Appellants, being the caveators and plaintiffs below, ap¬ 
peal from a judgment (Appellants ’ App. 14, and Tr. 164) 
for the caveatee and defendant below entered by the Dis¬ 
trict Court, on the verdict of a jury (Tr. 161), in sustaining 
the will (Appellants’ App. 1-2) of one, Mason H. Johnson, 
deceased, and decree admitting the will to probate (Appel¬ 
lants’ App. 9) was entered. 

The District Court had jurisdiction under Sec. 312, Tit. 
19, 1940 D. C. Code (Act of March 3, 1901, 31 Stat. 1213, 
c. 854, sec. 140). 
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This Court has jurisdiction to review the judgment under 
Sec. 101, Tit. 17,1940 D. C. Code, (Act of March 3,1901, 31 
Stat. 1225, c. 854, sec. 226). 

1. The petition for caveat (Appellants’ App. 6). 

Statement of the Case. 

On the 6tli day of January, 1941 Mason H. Johnson, a man 
about 72 years of age, died, leaving a purported last will 
and testament, dated the day of April, 1921. His 

wife died on the 6th day of April, 1921. They never had 
any children. They owned two dwelling houses in Washing¬ 
ton of the value of about $26,000 which became the property 
of M. H. Johnson after the death of his wife. He owned and 
operated a delivery business at 1402 New York Avenue, 

N. W., where he oi>erated about 4 delivery trucks, with hired 
men, for a number of years, and at the time of the making of 
his will, and for several years before and after then. The 
i total value of his estate at the time he died was about 
$33,000. 

About 1911 Mary Belle Frye, the caveatee and appellee, 

! a niece of Mrs. Johnson but no relation to Mason H. John¬ 
son, came to make her home with the Johnsons. She had 
1 previously lived with her father, Dennis Frye, some 50 miles 
away in Virginia. At the time she came to live with the 
Johnsons she was about 15 years of age. 

The appellants introduced testimony to show that she was 
a girl of little or no education; that at first she pretended to 
go to school but soon abandoned that. Mason H. Johnson 
placed her in his office as *‘bookkeeper” and office girl; that 
i she kept long hours with Mr. Johnson at the office, often go¬ 
ing there before daylight in the shorter days and spending 
i hours there at any and all times with Johnson after dark 
when they would be alone in a back room with all lights turn- * 
ed off where he had a sleeping couch (Appellants’ App. 21- j 
1 22-23). No persons except the two would be present. 


Appellants introduced testimony to show that due to the 
relations between Mary Belle Frye with Mason H. John¬ 
son at his office and otherwise, there arose unpleasant 
feelings and discord between him and his wife in their 
home, and that his wife told him he would have to make 
Mary Belle, her niece, leave; that Johnson told her (his 
wife) that if any one left it would be her and not Mary 
Belle Frye, the caveatee and appellee (Testimony, Tom 
Frye, Camora Diggs, Ruth Davis); that there was dislike 
and antagonism between Mrs. Johnson and her niece, Mary 
Belle Frve; she rendered no assistance in the home with 
tlie work although Mrs. Johnson was ill much of the time; 
that Mrs. Johnson, after some years of lingering with diabe¬ 
tes died, April 6, 11)21; that during her illness neither Mason 
H. Johnson, her husband nor Mary Belle Frye, her niece, 
did anything to care for her, attend her in her illness or 
provide food for her but that she was dependent on rela¬ 
tives and friends (Testimony, Maggie Cooper, Ruth 
Davis). 

Appellants introduced testimony to show that Mary 
Belle Frye exercised control over the will and actions of 
Mason H. Johnson for some time before the making of his 
will, during his wife’s lifetime, and that she continued to 
exercise full and undue influence over him through the 
period of the making of his will and until his death. Mary 
Belle Frve and M. H. Johnson continued to live in the 
same home alone after the death of his wife, vrent together 
and associated together constantly until his death (Ap¬ 
pellants’ Anp. 12-24, 24-26-29, .‘52-35, and Testimony Ruth 
Davis, Tr.). 

At the time of his death Mason H. Johnson left as heirs 
at law and next of kin three first cousins (Appellants’ App. 
2-5) who filed petition for caveat. These were joined by 
20 other heirs at law (Tr. 14) who became plaintiffs and 
appellants herein (Appellants’ App. 9). Issues were 
framed (Tr. 13) parties were aligned (Tr. 15) and trial 
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was liad before a jury on the Fourth ground alleged in the 
petition, “Undue Influence, duress and coercion exercised 
upon him (Mason H. Johnson) by Mary Belle Frye and 
other persons, etc/’ (Appellants’ App. 3). The trial con¬ 
tinued over a period of 4 days before Mr. Justice Pine. 
At the conclusion of caveators’ testimony on the second 
day, caveatees made two motions: First, to strike the tes¬ 
timony of Banjamin Coshy and certain other witnesses 
for plaintiffs caveators, which was by the Court granted 
(Appellants' App. 42, 46, 48) and Second, a motion for a 
directed verdict for the caveatee, which motion was by 
the Court denied (Appellants’ App. 47), after which ap¬ 
pellee, caveatee, offered her evidence (Appellants’ App. 
48). 

Following the close of caveatees’ case on the fourth day 
of the trial, the Court announced, “I believe I made a mis¬ 
take on that” (sustaining objections to certain evidence for 
caveators, on the second day of the trial) (Appellants’ App. 
50) and with the concurrence of counsel for caveatee the 
Court offered to permit counsel for caveators to “bring the 
witnesses back” and let them testify to the facts offered 
in testimony on the second day of the trial (Appellants’ 
App. 48-52). Caveators had to decline this olfer because 
it was impossible for them to accept it, the witnesses not 
then being available and some of them having returned to 
Philadelphia since the Court had refused to permit their 
testimony (Appellants’ App. 50-52). 

Mr. Justice Pine tried the case before the jury, entered 
judgment on the verdict of the jury sustaining the will (Tr. 
161), heard motion for new trial (Tr. 163), and Mr. Justice 
Goldsborough signed the decree admitting the will to pro¬ 
bate (Appellants’ App. 8) from which this appeal is taken 
bv caveators. 
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Statutes Involved. 


1940 D. C. Code 

Title 29.—Wills and Administration. 

“Sec. 62. Trial of issues as to wills. Whenever any 
caveat shall be filed, issues shall be framed under the 
direction of the Court for trial by jury; # • *” 

1940 D. C. Code 

Title 17.—Judiciary. 

“Sec. 101. Jurisdiction. Any party aggrieved by 
any final order, or decree of the District Court of the 
District of the United States for the District of Colum¬ 
bia, or any justice thereof, may appeal therefrom to 
the United* States Court of Appeals for the District of 
Columbia; • * 

Statement of Points Relied on Appeal. 

(Transcript, page 170.) 

1. The Court erred in sustaining objections to the testi¬ 
mony of Banjamin Cosby. 

2. The Court erred in sustaining objections to the testi¬ 
mony of Elizabeth Lucas. 

3. The Court erred in sustaining the motion to strike 
the testimony of Banjamin Cosby, and other witnesses for 
caveators, plaintiffs. 

4. The Court erred in overruling objections to the testi¬ 
mony of Arthur A. Thomas about business transactions be¬ 
tween him and Mason H. Johnson in 1939. 

5. The Court erred in overruling objections to the testi¬ 
mony of Jefferson S. Coage about business transactions 
between Arthur A. Thomas and Mason H. Johnson in 1939, 
and in overruling objections to Coage’s discourse on wills 
and their validitv in 1939. 

6. The Court erred in overruling objections to the tes¬ 
timony of Virginia B. Jeter, and in overruling the motion to 
strike the same. 
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7. The Court erred in overruling objections to the tes¬ 
timony of Lottie F. Sweat, and in overruling motion to 
strike same. 

8. The Court erred in overruling objections to the tes¬ 
timony of Justice Laws, and in overruling motion to strike 
the same. 

9. The Court erred in sustaining the judgment of the 
jury and entering judgment thereon, and in entering a de¬ 
cree admitting the will of Mason H. Johnson to probate. 

(The other points mentioned in Statement of 
Points (Transcript, page 170) are abandoned by 
appellants.) 

Summary of the Argument. 

I 

The testimony of Banjamin Cosby, offered by caveators 
and excluded by the Court, showed that decedent -was sub¬ 
ject to the undue influence of the caveatee; that the testi¬ 
mony as to what decedent, maker of the will, said that tend¬ 
ed to establish the undue influence of caveatee over him, 
was competent and should not have been excluded by the 
Court. 

II 

The testimony of Elizabeth Lucas, offered by caveators 
and excluded by the Court was competent to show the undue 
influence of caveatee over deceased testator, and the con¬ 
tinuance of same from the time of the making of the will. 

III 

The testimony, introduced by the caveators of Banjamin 
Cosby and other “Certain witnesses relating to the layout 
in the office of this moving concern as it existed in 1914-15 
and early 1916, and also the testimony relating to the exist¬ 
ence of a couch in the office at that time, and the testimony 



I 


that there was a private office in the rear of the main of¬ 
fice which was separated from the main office, and the tes¬ 
timony that the Caveatee, Miss Frye, and the testator dur¬ 
ing those years that I have mentioned were seen together 
in the dark in that private office, and the testimony that dur¬ 
ing those years the testator, Mr. Johnson, and the Caveatee, 
Miss Frye, arrived at the office before it was open and 
stayed after it closed”, (Statement of the Court instructing 
the jury to disregard it, “ignore it and strike it from your 
minds when you come to deliberate upon the issues in this 
case”), (Appellants’ App. 48-49), was competent to show 
undue influence of caveatee over testator and should have 
been left for consideration by the jury. 

IV 

Testimony of Arthur A. Thomas about his independent 
business transactions with Mason H. Johnson in 1939 was 
apart from and not related to the making of the will or any 
influence in the making of same, and could only serve to be¬ 
cloud the issues and prejudice the jury. 

V 

Testimony of Jefferson A. Coage about conversations and 
business transactions with Mason H. Johnson, testator, and 
Arthur A. Thomas and Mary Belle Frye, caveatee and 
beneficiary under the will, in 1939 were not related to any 
issue involved in the case, and were highly prejudicial to the 
caveators; much of said testimony was hearsay and incom¬ 
petent for that reason. 

VI 


Testimony of Virginia B. Jeter was hearsay and incom¬ 
petent. 


VII 


Testimony of Lottie F. Sweat (“Swett” in Tr.) was hear¬ 
say and incompetent. 
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VIII 

Testimony of Justice Bolitha J. Laws was incompetent, 
irrelevant to the case and could only serve to prejudice the 
jury against caveators. 

IX 

This case should be reversed, the order of the Court ad¬ 
mitting the will to probate should be set aside and the 
caveators be granted a new trial because of errors in exclud¬ 
ing evidence, striking evidence of caveators, and for admit¬ 
ting improper evidence for caveatee. 

Argument. 

I 

The testimony of Banjamin Cosby, offered by caveators 
and excluded by the Court, showed that decedent was sub¬ 
ject to the undue influence of the caveatee; that the testi¬ 
mony as to what decedent, maker of the will, said that tend¬ 
ed to establish the undue influence of caveatee over him, was 
competent and should not have been excluded by the Court. 

! 1. This witness was an employee of testator and was in¬ 
timately associated with him (Appellants’ App. 16-17). He 
knew the business set-up, the arrangement of the offices and 
abts of undue influence of caveatee Mary Belle Frye over 
Mason H. Johnson, testator (Appellants’ App. 10-24). The 
basis of this action is the “undue influence” of caveatee 
over the testator who was no kin to her, begun as early as 
1914 or 1915 (Appellants’ App. 10) and continuing without 
interruption through the time of the making of the will 

(_day of April, 1921) (Appellants’ App. 1) to the date 

of testator’s death in 1940, during which time they stayed 
together in testator’s office, went together constantly and 
lived together alone in his home. In December, 1939 (Ap¬ 
pellants’ App. 31) witness Coage stated that he went to the 
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Johnson home, “Many, many times, but as often as I went 
in Miss Frye always let me in. A. She let you in? A. 
She was the doorkeeper, yes.” 

It was competent for caveators to offer evidence showing 
that in 1914,1915 and 1916 when there was a conflict between 
testator and caveatee that she subjected him to her will, 
even about his own business (Appellants’ App. 10-3). The 
purpose of the testimony was stated to the Court, “My ob¬ 
ject is showing conflict and the overruling of Mr. Johnson 
by Mary Belle” (Appellants’ App. 12). The testimony was 
excluded (Appellants’ App. 12,13). 

Undue influence. Extent of Testimony. Remoteness. 

‘ ‘ W here the grounds of objection to the validity of a 
will are fraud and undue influence, the evidence is per¬ 
mitted to take a wide range and it is declared that every 
fact and circumstance, no matter hovr little its proba¬ 
tive value, which throws light on these issues is admis¬ 
sible. The range of inquiry may cover not only the 
provisions of the will itself but the circumstances sur¬ 
rounding its execution, the motive and opportunity of 
others to unduly influence him, the relations with per¬ 
sons benefited bv or excluded from the will, and the 
acts and declarations of such persons, for, although 
none of these acts, standing alone, may be sufficient to 
establish the issue, yet taken together they may have 
that effect.” 68 0. .T. 765. 

“The remoteness in point of time is of little conse¬ 
quence compared with remoteness in point of causa¬ 
tion, or relation to the question at issue. But some 
cases admit of and seem to require a wider range of 
evidence than others. Undue influence, coercion, fraud, 
and the like, naturally and ordinarily, are not suscep¬ 
tible of direct proof, but must be inferred from circum¬ 
stances. Consequently, as has been well said: ‘Any 
fact, no matter how slight, bearing at all upon the point 
at issue, and not wholly irrelevant, may be admitted. 
But the circumstances when combined and considered 
by the jury, should be so strong as to satisfy them of 
the existence of the fact thev are offered to establish. 
Davis v. Calvert, 5 G. & J. 269, 304. In a later case, 
wherein this doctrine is affirmed, the same court said. 
‘Undue influence is generally proved by a number of 
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facts, each of which, standing alone, may be of little 
weight, but taken collectively may satisfy a rational 
mind of its existence.’ Moore v.’ McDonald, 68 Md. 
321,329. ’ * Olmstead v. Webb, 5 App. I). C. 38, 49. 

“The peculiar nature of the issues (undue influence 
and fraud) tendered necessitated a wider range of evi¬ 
dence than is usual in ordinary trials. Olmstead v. 
Webb, 5 App. 1). C. 38, 49." Barbour v. Moore, 10 
App. D. C. 30, 45. 

"It is not necessary that there be direct proof of 
fraud or undue influence. It is competent for the court 
to submit to the jury all the circumstances concerning 
the execution of the will, and when it appears that the 
confidential relation existed, as in this case, between 
the testatrix and the principal beneficiary under the 
will, it is for the jury to infer from all the evidence 
before it whether or not the execution of the will was 
the result of improper inducement or fraud.’’ Hagerty 
v. Olmstead, 39 App. D. C. 170, 175. 

This Court held in Barber v. Moore, 10 App. D. C. 30; 
Towson v. Moore, 11 App. I). C. 377: 

“Undue influence is a subtile influence, difficult to be 
proved or disproved; it is nearly always proved by a 
series of circumstances and influences from facts dis¬ 
closed by the evidence of the conditions and surround¬ 
ings of the parties. It is seldom possible and never 
necessary to prove it by witnesses who have aeruallv 
seen it exercised in the matter in controversy.” 

In Thomas v. Young (1927) 57 App. D. C., 282, 284 in 
which a will made on the 9th of October, 1925 was being con¬ 
tested, this Court said: 

“The requirement that the declarations of the de¬ 
cedent must be near the time of the execution of the will 
is satisfied in the present case by testimony to the ef¬ 
fect that the declarations were repeated at various 
times from the vear 1912 up to the date of the will.”— 
1925—. 

In this case the testimony of the acts, declarations and 
conduct of testator and eaveatee, offered by caveators and 
excluded by the Court, were a part of a chain of such acts, 
declarations and conduct beginning about 1914, 1915 or 
1916, and continuing on through their constant association 
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and the time of the making of the will in 1921, and on to the 
death of testator in 1940 should have been submitted for 
the consideration of the jury on the question of undue in¬ 
fluence of caveatee and principal beneficiary over testator. 

2. The declarations of testator, made before the making 
of the will, were competent evidence to show the submis¬ 
sion of his will to that of caveatee, and the jury should 
have been permitted to consider same, for that purpose. 

Caveators sought to introduce statements of testator to 
show his fear of caveatee and his submission to her will; in 
other words, to show the state of his mind and its subjec¬ 
tion to her will (Appellants’ App. 13). The Court sustain¬ 
ed an objection to testator’s part of the conversation, and 
said: “I won’t permit anything else but wfliat Miss Frye 
said.’* “Q. You mean that you would exclude Johnson?” 
“The Court: Yes * * V’ 

Again, caveators sought to show the state of the mind of 
testator: that lie stood in fear of caveatee and that he was 
subject to her will (Appellants’ App. 17), to which counsel 
objected, saying: “I object if he is talking about something 
—whether Mary Belle ever did find out or not.” “The 
Court: 1 see that you have the very narrow view of that 
definition; I have never felt it to be that narrow, but I see 
the point. I sustain the objection.” 

In Thomas v. Young, 57 App. T). C. 282, 283, this Court 
said: 

“We are of the opinion that the evidence concern¬ 
ing the conversations (from 1912 to 1925) between tes¬ 
tatrix and her brother relative to the disposition of the 
Eighteenth Street property w r as competent as reflecting 
upon the issue of mental capacity and undue influence 
at the date of the will. This conclusion is sustained by 
Throckmorton v. Holt, 180 IT. S. 552, 572, 21 S. Ct. 474, 
482, 45 L. Ed. 663, wherein it is said: (quoting) im • * 
These declarations are to be admitted, not in any man¬ 
ner as proof of the truth of the statements declared, 
but only for the purpose of showing thereby what in 
fact w’as the mental condition, or, in other words, the 
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mental capacity, of the testator at the time when the 
instrument in question was executed. * # *’ ” 

4 ‘It is quite apparent therefore that the declarations 
i of the deceased are properly received upon the ques¬ 
tion of the state of mind, * # V’ 

i Notwithstanding the Court would not permit statements 
of testator when offered bv caveators to show the state of 
his mind before the making of the will, but thereafter per¬ 
mitted caveatee, over strenuous objections, to introduce the 
statements of testator to establish the truth of independent 
and irrelevant “facts*’ that had nothing to do with the 
state of his mind or the making of the will (Appellants’ 
App. 30, 32, 36). The Court was in error in both instances. 
The testimony was admissible in the first, and not in the 
second. Throckmorton v. Holt, 180 U. S. 552, 572 is au¬ 
thority for both contentions. 


II 

The testimonv of Elizabeth Lucas, offered bv caveators 
and excluded by the Court was competent as tending to 
show the undue influence of caveatee over testator, and the 
continuance of same from the making of the will. 

The testimony of this witness was to show the state of 
mind of testator, and his fear and submission to the will of 
caveatee in 1937 (testator and caveatee having lived alone 
in the same house since the making of the will in 1921). 
This testimony was competent. 

Thomas vs. Young, 57 App. D. C. 282; 

Throckmorton v. Holt, 180 U. S. 572. 

In Haines v. Hayden, 95 Mich. 332, 54 N. W. 911, 35 Am. 
St. Rep. 566, where there was a continuing domination over 
testator’s mind: 

“It is competent to prove facts showing that a person 
exercising undue influence over a testator possessed 
continuing dominion over his mind after the execution 
of his will, and that the conduct of such person was 
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one continuous scheme to secure execution of the will 
and prevent its revocation.” 

See, Sickles’ Will, 63 N. J. Eq. 233, 50 Atl. 577. and 
53 A. 1125. 


m 

The testimony, introduced by the caveators, of Banjamin 
Cosby and other “Certain witnesses relating to the layout 
in the offices of this moving concern as it existed in 1914-15 
and early 1916, and also the testimony relating to the exis¬ 
tence of a couch in the office at that time, and the testimony 
that there was a private office in the rear of the main office 
which was separated from the main office, and the testimony 
that the caveatee. Miss Frye, and the testator during those 
years that I have mentioned were seen together in the dark 
in that private office, and the testimony that during those 
years the testator, Mr. Johnson, and the caveatee, Miss 
Frye, arrived at the office before it was opened and stayed 
after it closed” (Statement of the Court instructing the 
jury to disregard it, “ignore it and strike it from your 
minds when you come to deliberate upon the issues in this 
case”, Appellants’ App. 48-49), was competent to show un¬ 
due influence of caveatee over testator and should have been 
left for the consideration of the jury. 

The caveators contended and sought to show, by a chain 
of facts, acts and circumstances, beginning before testator 
made his alleged will and continuing on to his death dur¬ 
ing all of which time he and caveatee were intimately asso¬ 
ciated, that he was dominated by her and that as a result 
of her undue influence he was caused to make a will and 
continue it in force which gave her practically all his prop¬ 
erty. At the close of appellants’ (caveators’) testimony, 
caveatee made a motion to strike all the testimony “about 
meetings in the room at 1202 New York Avenue (testator’s 
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business offices) that occurred when lie came back and found 
Mr. Johnson and Miss Frye in this dark room/’ and “not 
only the evidence of the particular witness, Cosby, but like 
i evidence of the allegations with respect to a couch, and all 
the evidence with respect to the construction of the private 
office which the management used, etc., etc.” * * * “Not 
only the testimony of Cosby, but the testimony of the pre- 
i ceding witness” (Appellants’ App. 42-43). 

The Court sustained this motion (Appellants’ App. 46), 
i and instructed the jury (Appellants’ App. 48-49), which 
appears broader than the motion. He said to the jury: “I 
have granted that motion and it is stricken and you will 
ignore it and strike it from your minds when you come to 
deliberate upon the issues in this case.” By granting this 
motion, coupled with the testimony previously excluded, 
! the Court cut the heart out of caveators’ testimony-to be 
considered by the jury. The motion to strike was on ground 
the testimony was “remote” (Appellants’ App. 43). 

This testimony was competent and should have been left 
for the consideration of the jury on the question of undue 
influence, and was not “remote”. 

Olmstead v. Webb, 5 App. D. C. 38, 48. 

Barbour v. Moore, 10 App. D. C. 30, 45. 

Hagertv v. Olmstead, 39 App. 1). C. 170,175. 

Thomas v. Young, 57 D. C. 282, 284. 

Throckmorton v. Holt, 180 IT. S. 552, 572, 21 S. Ct. 

474, 484, 45 L. Ed. 663. 

The Court then denied a motion for a directed verdict, 
and caveatee introduced her testimony (Appellants’ App. 
48-49). Following the close of eaveatees’ case, the Court 
said: “I am wondering now whether or not the testimony 
of Banjamin Cosby about the conflict with respect to 
directions given by Miss Frye and by Mr. Johnson is not 
now admissible # * *. In view of the fact that your testi¬ 
mony, Mr. Cromelin, has taken quite a wide range. • • • I 
was ruling on the basis of the Throckmorton case, and I 
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believe I made a mistake on that” (Appellants’ App. 49- 
50). This occurred two days after a part of the testimony 
referred to had been excluded, and a part had been strick¬ 
en, and the caveatee had closed her case that the Court an¬ 
nounced, “I believe I made a mistake on that”, that the 
caveators were offered a chance to present their testimony. 
It had now become impossible for caveators to comply, be¬ 
cause the witnesses were not available, some of them having 
gone from Washington (Appellants’ App. 50-52). 

IV 

The testimony of Arthur A. Thomas about his indepen¬ 
dent business transactions with Mason H. Johnson, testa¬ 
tor and, in 1939 was apart from and not related to making 
the will, or any influence in the making of same, and could 
serve only to becloud the issues and prejudice the jury. 

V 

The testimony of Jefferson A. Coage about conversations 
and business transactions with Mason H. Johnson, testa¬ 
tor, and Arthur A. Thomas, and Mary Belle Frye, caveatee 
and beneficiary under the will, in 1939 were not related to 
any issue involved in this case, and were highly prejudicial 
to the caveators; much of said testimony was hearsay and 
incompetent on that ground. 

The two above assignments will be considered together. 
All of this testimony was introduced to prove “facts” the 
only purpose of which was to create in the minds of the 
jury a sympathy for Mary Belle Frye, devisee and caveatee, 
because she had become involved by endorsing a note of 
Mason H. Johnson which, if he died, she could pay out of 
his property under the will. This was highly prejudicial 
to caveators. Much of it was purely hearsay. It was all 
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incompetent. It should have been excluded or stricken on 
motion. 

Thomas v. Young, 67 App. D. C. 282; 

Throckmorton v. Holt, 180 U. S. 552. 

VI 

Testimony of Virginia B. Jeter was hearsay and incom¬ 
petent. 

This testimony was very prejudicial to caveators before 
the jury. After the witness stated her acquaintance with 
Mason H. Johnson, testator, his wife Anna B. Johnson who 
died before the will was made, and Mary Frye, caveatee, 
she was permitted to testify: “She (Anna B. Johnson) said 
ishe wanted Mary taken care of.” “Q. Can you remember 
her words? A. Xo more than that.” Testator was not pres¬ 
ent (Appellants’ App. 37). Mrs. Johnson died before the 
will was made. She is in no sense a party to this action but 
a stranger to it. The testimony is purely hearsay. The 
witness could not give a basis for her statement, nor did 
she allege any words used by Mrs. Johnson. While the 
testimony is not extensive it is the kind of statement that 
would impress a jury and cause it to believe that, notwith¬ 
standing much testimony introduced to the contrary, that 
Mrs. Johnson was interested in Mary Belle Frye taking her 
property. It should have been excluded, or stricken on mo¬ 
tion. 

In 14 Encyclopaedia of Evidence, 356 it is said: 

“Declarations made by the husband of testatrix, 
from whom she derived the estate, in her absence and 
prior to her will, as to what disposition he would make 
of liis property and do for contestants are inadmissible. 
Declarations of strangers to the record are generally 
inadmissible if made before the will.” 

In re Goldthorp’s Estate, 94 Iowa 336, 62 N. W. 

845, 58 Am. St. Rep. 400. 

Wise v. Foote, 81 Ky. 10. 

Jones’ Estate, 130 Iowa 177,106 N. W. at p. 612. 
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VII 

Testimony of Lottie F. Sweat (“Swett” in Tr.) was hear¬ 
say and incompetent. 

The same argument applies to her testimony as to that of 
Virginia B. Jeter. 


vm 

Testimony of Justice Bolitha J. Laws was incompetent, 
irrelevant to the case and could serve only to prejudice the 
jury against caveators. 

Associate Justice Bolitha J. Laws was called as a wit¬ 
ness by counsel for eaveatee. His testimony was concern¬ 
ing other business lie handled for the testator Mason H. 
Johnson after the will was made. It did not relate to the 
will or the state of the mind of the testator (Appellants’ 
App. 39-42). He testified that he handled another matter 
for testator. “Q. If you saw him (testator) from April 
13, 1921 to April 30, 1921, it was with regard to different 
and other business entirely from that of making a will? 
A. That is correct. Q. And the subject of him making 
a will or having made a will never came into your discus¬ 
sion with him at all with the other business. A. That is 
correct” (Appellants’ App. 41). It was brought out, “Q. 
You are Mr. Bolitha J. Law’s who is an Associate Justice 
of this court? A. I am.” Justice Laws stated ‘‘I formed 
a partnership with Mr. Oromelin” (Appellants’ App. 39) 
who was the chief counsel for eaveatee. The show of one 
of the Justices of the court that w*as trying the case was 
very impressive and overpowering in its effect on the jury 
in favor of eaveatee and against the caveators. His testi- 

monv should have been excluded or stricken on motion. 
* 

His appearance and testimony were highly prejudicial and 
incompetent. 
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Throckmorton v. Holt, 180 U. S. 552, 572. 
Thomas v. Young, 57 App. D. C. 282, 284. 

IX 


i This case should be reversed, the order of the Court ad¬ 
mitting the will to probate set aside and the caveators be 
granted a new trial because of errors in excluding evidence, 
striking evidence of caveators, and for admitting improper 
evidence for caveatee. 

i In re Goldthorp’s Estate, supra , the Court said: 

“ * * * however that may be, no one can say what sort 
! of a case appellant would have made had he been per¬ 
mitted to introduce the evidence offered and improperly 
excluded. By the rulings he was not only prevented 
from introducing the particular evidence offered, but 
from following it with like competent evidence. We 
think the errors were material and clearly prejudicial.” 
The situation was the same in this case, as indicated by 

counsel (Appellants’ App. 50-52). 

Conclusion. 

Because of the errors considered above the cause of ap¬ 
pellants, caveators, was prejudiced and an impartial trial of 
the issues by the jury was prevented. The decree of the 
Court admitting the alleged will to probate should be re¬ 
versed and the appellants granted a new trial. 

Respectfully submitted, 

JEFF BUSBY, 

918 F Street, N. W., 

i Attorney for Appellants. 
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APPENDIX. 

Case No. 8362. 

« 

Last Will and Testament of Mason H. Johnson. 

4 Washington, D. C., April., 1921. 

I, Mason H. Johnson of Washington, D. C. Being of 
sound mind, memory and understanding, do make my last 
will and testament in manner and form fowlering: 

First pay all debts and funeral expenses 

Second: I give devise and bequeath to my two sisters 
Mary Lowe, and Emma Reese Two hundred $200.00 dol¬ 
lars each. Third, 1 give devise and bequeath to Thomas 
M. Frey, my Wife’s Couisin, One Locket with Seven dia¬ 
monds in it and Gold head cane with my name engraved. 
1 also request that Gold watch and chain that has been 
in my posession be returned to said Thomas M. Frey. 

5 Fourth: I give devise, and bequeath to Mary Belle 
Frye my Wife’s Niece her heirs assigns forever for 

her faithfulness and intrest taken in ray business, care 
and kind and faithfulness to my wife during her illness 
until her death and full care of my house and personal 
property ever since the death of my wife all balance of 
my Property Bonds stock Real personal and mix of na¬ 
ture and kind Soever and whatsoever the Same shall be 
at the time of my death and fifth: I appoint said Mary 
Belle Frye my Wife’s niece Executrix without bonds of this 
my last will and testament thereby revoke all other wills 

6 In Witness whereof, I hereunto set my hand and 
seal, the day and year above mentioned. 


MASON H. JOHNSON (seal) 



2 


{Signed Sealed published and acknowledged by the said 
Mason H. Johnson as and for his last will and testament 
in the presence of us and at his request, and in the pres¬ 
ence of each other, have subscribed our names hereunto as 
witness thereof. 

ALBERT F. REED. 

i E. P. WINOARD 

ARTHUR A. THOMAS 

Filed Jan. 10, 1941. 

Theodore Cogswell, 

Register of wills D. C. 


7i Petition for Caveat. ' 

The petition of Frances Edwards, William A. Gib¬ 
son, and John Thomas Gibson represents to this Honorable 
Court: 

1. That they are citizens of the United States, and citi¬ 
zens and residents of the State of Virginia, and are of full 
age. 

2. That petitioners have had notice that a certain paper 

writing bearing date of the_day of April, 1921, has 

been filed in this Honorable Court as the last will and testa¬ 
ment of the said Mason H. Johnson, deceased. 

3. That the petitioners arc parties in interest and heirs 
at law* of the estate of said Mason H. Johnson, deceased, 
who died on the 6th day of January, 1941. At the time of 
his death there survived him none of the descendants and 
heirs at law mentioned classes, “First” to “Sixth” inclu¬ 
sive as set out in Section 231, Title 25—Property—Chapter 
7—Descents, as amended March 6th, 1935 in the Code of 
the District of Columbia. Petitioners are included in sec¬ 
tion “Seventh” of said Section 231, and their relation to 
the deceased Mason H. Johnson, as his first cousins came 
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about in the following way: The mother of Mason H. 
Johnson, deceased, was Lucinda Devons Johnson. The 
mother of petitioners was her sister, Harriett Devons Gib¬ 
son. At the time of his death, the said Mason H. Johnson, 
deceased, left surviving him no other uncles or aunts, nor 
survivors of uncles or aunts, other than the children, and 
the survivors of deceased children, of said Harriet Devons 
Gibson. As petitioners are the only surviving children of 
said Harriet Devons Gibson, they, with descendants 
8 of deceased children of Harriet Devons Gibson, are 
the only parties in interest and heirs at law of the 
estate of Mason H. Johnson, deceased. 

4. That tlieir interests will be injuriously affected by 
allowing the said pretended will, or its admission to pro¬ 
bate ; that they do hereby contest the probate and validity 
of said paper writing purporting to be the last will and 
testament of Mason H. Johnson, deceased, and for that 
purpose allege: 

First: That said paper writing bearing date of April 
...., 1921, is not the last will and testament of said de¬ 
ceased. 

Second: That the said witnesses to said alleged will 
did not nor did any one of them sign his or her name as 
a witness to the said alleged will at the request of said 
Mason H. Johnson, deceased. 

Third: That said paper writing purporting to be the 
last will and testament of said deceased, was obtained and 
the execution thereof procured from said Mason H. John¬ 
son by fraud and deceit exercised upon him by one Mary 
Belle Frye or some other person or persons unknown to 
petitioners. 

Fourth: That said paper writing purporting to be the 
last will and testament of said deceased, was obtained 
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and the execution thereof procured from the said Mason 
H. Johnson by the undue influence, duress and coercion 
exercised upon him by one Mary Belle Frye or some other 
person or persons unknown to petitioners. 

! 4. That petitioner is advised that a period of at least 
several months will elapse before a determination of the 
issues to be framed upon ilie caveat can be had; that there 
are current rents due to go to the estate of Mason H. 
Johnson, deceased, which are being paid to persons not 
authorized to receive them; that such rents have been 
paid on houses and property since the death of said John¬ 
son to persons not authorized to receive them which should 
be paid into his estate; that there are debts due the estate 
of the deceased which should be collected, and personal 
property which should be conserved to the estate of said 
deceased; there are houses to be rented and managed, as 
\Vell as other property belonging to the estate of said de- 
i ceased, and your petitioners accordingly state that 
9 a collector should be appointed to collect, conserve 
and administer upo.i the assets of the estate of the 
decedent, manage and rent the houses, collect rent from 
same and any other real estate, pending the conclusion of 
this litigation. 

i 'Wherefore, the premises considered, the petitioners 
pray: 

1. That process may issue from this court requiring 
the parties in interest to answer the exigencies of this peti¬ 
tion. 

2. That said paper writing may be refused probate. 

i 3. That issues may be framed between the caveators 
and caveatee of the will, to be tried by jury to determine 
the facts of the alleged will. 
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4. That a collector may be appointed to take charge of 
the estate of the deceased, to manage the real estate, col¬ 
lect rents thereof, and to serve under bond until the ter¬ 
mination of this caveat proceeding. 

5. And for such other and further relief as to the Court 
may seem meet and proper. 

WILLIAM A. GIBSON, 
Petitioner. 

Jeff Busby, 

Jeff Busby, 

819 F Street, N. W., 

Washington, D. C., 

Attorney for Petitioners. 


AFFIDAVIT. 

District of Columbia, ss.: 

I, WILLIAM A. GIBSON, do solemnly swear that I 
have read the foregoing petition by me subscribed and 
know the contents thereof; that the statements therein 
made of my knowledge are true, and those made as upon 
information and belief I believe to be true. 

WILLIAM A. GIBSON. 

Subscribed and sworn to before me this 17th day of 
June, 1941. 

(Seal) WM. H. MARBURY, 

Notary Public for the District of Columbia. 

I, Charles H. Houston, Attorney for Mary Belle > Frye, 
petitioner for probate of the will of Mason H. Johnson, 
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and caveatee herein, hereby accept service of the foregoing 
petition this the 18th day of June, 1941. 


CHARLES H. HOUSTON, 
Attorney, 

615 F Street, N. W., 
Washington, D. C. 


10 Answer to Petition for Caveat. 

The answer of Marv Belle Frve, the executrix 
named in that certain paper writing bearing date the .... 
day of April, 1921, filed in this Court and purporting to be 
the last Will and Testament of Mason H. Johnson, de¬ 
ceased, to the caveat of Frances Edwards, William A. Gib¬ 
son and John Thomas Gibson, respectfully shows: 

1. She admits the allegations of paragraph 1 of the 
petition for caveat. 

2. She admits the allegations of paragraph 2. 

i 3. She admits the allegations of paragraph 3 so far as 
the same set forth the relationship between the deceased 
Mason H. Johnson and the caveators. She has no infor¬ 
mation concerning any descendant of any deceased chil¬ 
dren of Harriet Devons Gibson. She asks full disclosure 
by the caveators of any other next of kin or heirs at law of 
the decedent so that the same may be made parties to this 
proceeding. 

4. Answering the allegations of paragraph 4 of the 
petition she states as follows: 

(1) She denies the allegation that the said paper writ¬ 
ing bearing date the .... day of April, 1921, is not the last 
Will and Testament of Mason H. Johnson, deceased. 
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(2) She denies the allegation that the attesting wit¬ 
nesses to said Will did not sign their names as witnesses 
thereto at the request of said Mason H. Johnson. 

11 (3) She denies the allegation that said paper 

writing was obtained or the execution thereof pro¬ 
cured from the said Mason Jd. Johnson by fraud or deceit 
exercise upon him by her or any other person. 

(4) She denies the allegation that said paper writing 
was obtained or the execution thereof procured from the 
said Mason H. Johnson by undue influence, duress or 
coercion exercised upon him by her or any other person. 

Further answering upon information and belief she 
avers the fact to be that tbe said paper writing bearing 
the date_day of April, 1921, is the last Will and Testa¬ 

ment of Mason H. Johnson, deceased; that at the time of 
the execution thereof said Mason H. Johnson was of sound 
and disposing mind and capable of executing a valid will, 
deed or contract; that at the date of the execution of said 
Will, he declared to the attesting witnesses that said paper 
writing was his last Will ard Testament; that all of the 
attesting witnesses signed their names as witnesses to 
the said Will at his request, in his presence and in the 
presence of each other; and that the said paper writing 
was not executed under fraud, duress, coercion, or undue 
influence of this respondent or of any person or persons 
whatsoever. 

5. (Inadvertently marked 4 on the petition.) She ad¬ 
mits that a period of several months may elapse before a 
determination of the issues to be framed on the caveat 
can be had; and that there are rents to be collected and 
properties to be managed and that a collector would be 
for the best interest of the estate. Further answering re¬ 
spondent says that she is willing that issues may be fram- 
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ed and tried before a jury, as by law provided, in order 
that the truth of the allegations of the aforesaid caveat 
may be determined. 

! MARY BELLE FRYE, 

; MARY BELLE FRYE, 

1614 15th St., N. W. 

Houston, Houston & Has tie. 

By Charles H. Houston, 

Attorneys for Caveatee. 


164 Decree Admitting Will to Probate. 

Upon motion of counsel for the caveatee in this 
case and upon consideration of the prior proceedings 
herein, it appearing to the court that by the verdict „of the 
jury, impaneled to try the issues framed herein, the paper 
Writing dated April _, 1921, hied in this court, pur¬ 

porting to be the last will and testament of Mason H. 
Johnson, deceased, was sustained, it is this 28th day of 
May, 1942, 

ADJUDGED, ORDERED xVND DECREE*), that the 
said will of Mason H. Johnson, deceased, dated April ..., 
1921, be and the same is hereby admitted to probate and 
record as a will of both real and personal property 
and that letters testamentary thereunder be issued to 
Mary B. Frye in and by the said will named upon her 
entering into an undertaking in the penal sum of twenty- 
five hundred dollars with surety to be approved by the 
court, conditioned upon the faithful performance of her 
duties as such Executrix. 

T. ALLAN GOLDSBOROUGH, 
Justice. 
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165 Notice of Appeal. 

Administration No. 58,059. 

(Filed June 24, 1942.) 

Notice is hereby given that Frances Edwards, 
William A. Gibson, John Thomas Gibson, Mary Ida Gib¬ 
son, Irene Young Blackwell, Edna May Young Pickett, 
George Young, Lewis Delbert Gibson, Pauline Gibson 
Hays, George Gibson, Bertha Young Downing, Catharine 
Bradley, Edna Byrd, Ruth Robinson, Andrew Gibson, 
Mable G. Jackson Cora G. Fletcher, Louise Gibson, Edith 
G. Williams, Benjamin Gibson, Cornelius Gibson, Allen 
Gibson, and Gertrude Perry Moort, caveators in the above 
styled cause, hereby appeal to the United States Court of 
Appeals for the District of Columbia from an order enter¬ 
ed in this cause on the verdict of a jury on the 17th day 
of April, 1942 in favor of the caveatees sustaining the will 
of Mason H. Johnson, from which order a motion for a 
new trial was duly and timely hied and wrhich motion for 
a new trial was by the Court over-ruled on the 26th day of 
May, 1942, and on that date duly entered. 

Signed: JEFF BUSBY, 
Attorney for each of above named 
Appellants. 


BENJAMIN COSBY. 

18 Direct Examination of Benjamin Cosby: 

Bv Mr. Busbv: 

♦ • 

Q. What is your full name? A. Benjamin Cosby. 

• • • • • 

Q. Did you know’ a Mason H. Johnson and Anna B. 
Johnson in their lifetimes? A. I did. 
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i Q. Did vou ever work for Mason H. Johnson at his place 
of business on New York Avenue? A. I did. 

Q. When did you begin working there, about what year? 
A. I think the first time was around about 1914. I think 

I worked there twice. 

• * • # # 

19 1 worked three or four months in his place while 

he went to the countrv. 

i Q. What did you do when you were there? A. Drove 
a truck. 

1 Q. IIow long did you work there? A. Oh, about a year, 

a year and a half; something like that. 

• • • • • 

21 Q. Who else, if anyone, worked there at the time 
you did on the truck? A. Well, there was Tom—Mr. 

Johnson worked on the truck with me, and Tom Frye, and 
the last time 1 worked there was another boy named Gil¬ 
lette. 

By Mr. Busby: 

Q. Did Mr. or, rather, did Miss Frye work there at 
that time? A. That is right; she was in the office all the 
time. 

Q. What were her duties, if you know? 

• • • • • 

22 Q. She gave out orders and sent the truck out? 

* • • • • 

Q. In giving out these orders did you ever at any 
time see any conflict between his orders and her orders on 
matters there connected with the business? A. That used 
to happen quite often as to who should go on the truck, who 
should help to handle the deliveries, and such things like 
that. That used to happen quite often, so far as that went, 
and I know that is, Mr. Johnson would send one, he would 
want to send a certain one, say Tom and somebody else go 
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out and Mary Belle would object and pick whom she want- 
ed to go. 

Q. Well, whose objection, whose orders prevailed? 

Mr. Brooke: I object unless he fixes the time and 

place of this incident. 

# ♦ # # * 

The Court: He said that he worked three months 
in 1914 and went back seven or eight months later 
and worked a year and a half and was working in 
1915. 

• • • * • 

23 By the Court: 

Q. Can you be more specific than that? A. Well, 
it was the last time I was there, I know was the time Gillette 

and Tom was there that seemed to be the most feeling. 

• • • • • 

24 Q. In giving out these orders did you ever at any 
time see any conflict between his orders and her or¬ 
ders on matters there connected with the business? A. 
That used to happen quite often as to who should go on the 
truck, who should help to handle the deliveries, and such 
things like that. That used to happen quite often, so far 
as that went, and I know that is, Mr. Johnson would send 
one, he would want to send a certain one, say Tom and 
somebody else go out and Mary Belle would object and pick 
whom she wanted to go. 

Q. Well, whose objection, whose orders prevailed? 

The Court: Was there a conflict between her or¬ 
ders and his as to who should go out on the truck? Is 
that the question? 

Mr. Busby: Yes. 

• • • • • 

By the Court: 

Q. Was there any other conflict than that? 

• • • • • 
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25 Q. Did you get paid? A. No, sir. Mary Belle 
said No, I could not get paid and I did not get paid, 

and I did not have anything to eat that Sunday or Monday 
or Monday night. I do know that. I never will forget that. 
I worked hard on furniture all day that day. 

Q. Was there any other time when you and he would 
agree to any specific understanding when she would dis¬ 
agree and if so, please state it? A. Well, I cannot say any¬ 
thing definite. Only once, Mr. Johnson is very interested in 
music. 

t • • t t 

I was a musician myself and we run a good deal together 
and had a parlor music club, and he told me that if I would 
take Tom and Gillette, they both were interested in music, 
he would let Tom go to take up lessons, and he had a pro¬ 
fessor to teach him. 

Mr. Cromelin: May I inquire, preliminarily here 
as to when this incident happened? 

The Court: Yes, you may. 

* # • • • 

26 A. 1 think that was either 1915—the last part of 
T5—no, I -would say the first part of ’16; something 

like that. 

Mr. Cromelin: Your Honor, we object. It is not 
part of the res gestae and the declarations that were 
! made at that time have absolutely no bearing on 
what happened when the Will was made; this is six 
i years before the Will was made. 

The Court: I have had some doubt about the ad¬ 
missibility of the testimony, bearing on the issue 
here, whether or not he wanted to give Tom music 

lessons. I think I will sustain the objection. 

• • • • • 

i Mr. Busby: My object is showing conflict and the 

I overruling of Mr. Johnson by Mary Belle. 
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The Court: You have shown that. I sustain the 
objection. 

By Mr. Busby: 

Q. Was there ever any time when, Mr. Cosby, some 
tools were missing or anything in which there was a con¬ 
flict between Mr. Johnson and Mary Belle about 

127 whether or not you should pay for the tools? 

• • • • • 

Q. And there was a discussion between you and John¬ 
son about some tools in which Mary Belle participated? 
A. Yes. 

Mr. Cromelin: I respectfully submit it has not a 
thing to do with the issues in this case. 

I object on the grounds previously stated: It is 
not part of the res gestae and has nothing to do with 
undue influence on Mr. Johnson. 

The Court: I overrule it so far as what Miss Frye 
says. I won't permit anything else but what Miss 
Frve said. 

Mr. Busby: You mean that would exclude John¬ 
son? 

The Court: Yes, on the basis of the Throckmorton 

case. Miss Frye is a party to this proceeding. 

• • • • • 

Mr. Busby: Well, conversation in connection with 
these matters, unless the whole conversation is per¬ 
mitted, would not be worth much; she was present 
28 and they would be senseless if we did not have all 

the conversations. 

• • • • • 

The Court: What was it she said, if anything, in 
connection with the tools? That would be the ques¬ 
tion, if that has any bearing on the case. 

• • • • • 
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Mr. Cromelin: Any statement that she made, un¬ 
less it is an admission that has bearing on the ques¬ 
tion of undue influence is inadmissible. 

If she made any admission at anv time that has 
a bearing on undue influence it is admissible, per¬ 
haps, but as evidence on undue influence, being not 
a part of the res gestae, being remote, as it is, an iso¬ 
lated instance, I respectfully submit it is not ad¬ 
missible. 

The Court: It may have a bearing on her power 

to influence him. 

• • • • • 

The Witness: When I was leaving, we were a pair 
of pliers short. 

29 By the Court: 

Q. You were short a pair of pliers? A. Yes, out 
of the tool kit. 

By Mr. Cromelin: 

i Q. You were asked to say what she said. A. I was to 
pay for them. 

By the Court: 

Q. She said that you were to pay for them? A. Yes. 

• • • • • 

i Q. Now, what did Mr. Johnson say? 

Mr. Cromelin: I object. 

• • • • • 

Mr. Brooke: We are not objecting to any condi¬ 
tion that he may have made at that time; if he wants 
to state that Johnson wanted to give the tools that is 
all right, as far as everything is concerned, except 
remoteness. 

> • • • • • 

The Court: I do not see how you can take that 
position in view of the Throckmorton case. 
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Mr. Brooke: The Throckmorton case has to do 

30 with declarations. 

The Court: What is this but a declaration ? What 
is the difference? I would like you to help me on that. 
Look at the Throckmorton case (handing a volume 
to Mr. Brooke). Doesn’t it say: “Declarations 
either oral or written made on the part of the testa¬ 
tor—is not this a declaration that he made? 

Mr. Brooke: The only objection I make is as to 
remoteness. 

The Court: I overrule vou on that. 

* 

• • • • • 

Bv Mr. Busbv: 

» * 

Q. I will resume my question: 

At the time that the tools were lost, when you were going 
to leave and the conversation alluded to took place, who 
was present in that conversation? A. Mr. Johnson and 
Mary Belle, I think, and some of the wagon drivers I think 
were there. 

Q. Well, who did you discuss with first about the tools 
or paying for them? A. Mr. Johnson. 

I told him that the tools—I carried a set of tools on 

31 the truck and I told him that I used them sometimes 
in moving, and sometimes I loaned the men tools if 

they did not have tools, and I loaned it out to different men 
to take down furniture, and I felt some of the men had 
taken them out and not given them back, which he knew. 

Q. What did he say? A. He said: That is all right. 
Don’t bother about it. 

Mary Belle said I was given a full set of tools and they 
should be paid for, and that was the end of that, and they 

should be paid for and she would take it out of my money. 

• • • • • 
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By Mr. Busby: 

Q. Well, who hired you? A. Mr. Johnson hired me 
The Court: Is there any dispute about who owned 
the business? 

Mr. Busby: Well, I am showing that the one in 
authority is the one that did not give directions. 

By Mr. Busby: 

Q. Did you pay for the tools? A. Yes, sir. 

Q. Now, it was asked you a while whether there were 
orders with reference to your getting off in the afternoon 
and Mr. Johnson told you that you could get off? A. No, 
he never did. I said that Tom Frye used to get off, wanted 
to get off in the afternoon. 

Q. Were you present? A. Yes, sir; to go to take 
32 his music lessons, and Mary Belle would object, and 
would not let him go. 

i Q. What would Mr. Johnson say, if anything? A. 
He would say to young Tom that he could go and arrange¬ 
ments were made to pay for his lessons to go, and Mary 
Belle would say lie could not go because she needed him on 
the truck. 

Q. Well, did he go? A. No, he would not go. 

Mary Belle would be after Mr. Johnson. Then, of course, 
Tom could not go and the onliest time he could go would be 
when Mr. Johnson had come out to the truck and he said: 
Go ahead and go around the corner; you go ahead, move 
the truck, and drop Tom off by there, and don’t say nothing 
about it, and Tom took his lessons and came home. 

I Q. Not say anything to Mary Belle? A. Not say any¬ 
thing to Mary Belle about what he was doing. He said it 
would have to be done around the corner. 

Q. Did you know Mr. Johnson in a personal, friendly, 
social way? 

! Did you ever go out with him? A. Yes, sir, yes, sir, 
yes, sir. I have several times before I worked for him, and 
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after I met him, and since I have left him and here np to, 
I think, it was around ’30, ’31, ’32, something like that. 

Q. Did you go out with him socially during the time 
you worked there? A. Yes. 

Q. How would you go ? A. Well, we used to often 

33 at that time there was a lot of straw-riding. 

Q. What do you mean by a lot of straw-riding? A. 
Young people get together and hire a truck, load it with 
straw, take people out for picnics and straw-rides, and we 
take these people out and after we take them out probably 
we will be back by ten or eleven o’clock, or ten o’clock, and 
then we bring the people back, and Mr. Johnson and I would 
go out after we got through our work. 

Q. Who would you have with you? A. Sometimes we 
would pick up some friends, girl friends, and pick them up. 
Q. Did you have a girl friend? A. Yes, sir. 

Q. Did he have one? A. Yes, sir. 

Q. Would that be all, or were there more? A. No, just 
two. After we got off from work, just tvro of us, the four 
would get together. 

Q. On these occasions, did he ever have anything to say 
to you about Mary Belle finding out about him going out 

with these girls? A. Well, that was standing orders. 

• • • • * 

34 Mr. Brooke: I object to that, if he is talking about 
something—whether Mary Belle ever did find out 

or did not; that is, plainly, a declaration of the testator. 

• • * • • 

The Court: I see that you have the very narrow 
view of that definition; I have never felt it to be that 
narrow, but I see the point. 

I sustain the objection. 

• • • • • 

By Mr. Busby: 

Q. Did he ever speak any words to you about Mary 
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Belle when you were out on this occasion and not liking for 
him to go out with other girls? 

Mr. Brooke: I object to that question. 

• • • • • 

35 The Court: I sustain the objection. 

• • • • • 

By Mr. Busby: 

Q. Did you tell Mary Belle about your going out with 
Johnson on those occasions? 

Mr. Cromelin: That would have nothing to do 
with the case, what he told Mary Belle. 

The Court: Mary Belle may have said something 
back. 

Mr. Cromelin: Even if she did, on the theory of 
the remoteness it is not part of the res gestae. 

The Court: I overrule the objection. 

• • • • • 

By the Court: 

Q. What were they, now? 

Did you ever say anything to or tell Mary Belle about it? 
A. No, sir. 

• • • • • 

36 Did you ever have any direction from Johnson not 

to tell Mary Belle? 

• • • • • 

Q. About these trips? 

• • • • • 

37 The Witness: I did. 

He used to tell me not to tell Mary Belle anything. 

By Mr. Busby: 

Q. Did he ever tell you not to tell his wife anything 

about going out? A. No, sir. 

• • # • • 

By the Court: 

Q. Were you ever told not to report it to his wife about 
the parties? A. No, sir. 
i The Court: His answer is: No. 
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By Mr. Busby: 

Q. How late was it that you went out with Mr. Johnson 

38 on these parties? 

Mr. Cromelin: I object. Any proclivities that 
Mr. Johnson had to go out on parties has nothing 
to do with this; he could go out on all the parties 
he wanted to in 1916. It is not claimed it was with 
Mary Belle that he went, as I understand it, and it 
has nothing to do with whether Mary Belle had 
unduly influenced this Will which was drawn six 
years later; that is the time that the Will was execut¬ 
ed. 

The Court: I should think it would not be objec¬ 
tionable. It has the contrary effect. 

• # • • • 

Mr. Cromelin: I submit that the whole line is 
absolutely immaterial and I object. 

The Court: What is the materiality? 

Mr. Busby: The materiality is that we expect to 
show by these trips that he went out with this party, 
with these girls, and he instructed him as the testi¬ 
mony shows. 

The Court: You have that, have you not? 

Mr. Busby: I know, and the materiality is that 

he was afraid for Mary Belle to find out. 

* • * • • 

Q. How late was it that you went out with Mr. Johnson 
on these parties? 

The Court: You object? 

* • # * • 

The Court: I sustain the objection. 

39 By Mr. Busby: 

Q. I will ask you if you know how many rooms 
were in the offices that were occupied by Mr. Johnson at the 
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time that he was at 1202 New York Avenue? A. I think 
it was two. 

, Q. How were those rooms arranged? 

• • • * • 

The Court: He has not touched on this line. 

* • * • * 

The Witness: The front was a railing, there was 
a desk out front, and in the back it was a private 
office; it had half way, a glass half way back, just a 
private office. 

By Mr. Busby: 

Q. What do you mean by “private office”? A. It was— 
they had an office, it was back of the room and there was a 
square cut off, and a couch, and I think it was a couch 
and chairs and a desk back there where Mr. Johnson and 
Mary Belle would at times go back to be to themselves when 
we were in the front of the office; it was a railing, the same 
as the jury in front of the railing we would be where the 
benches are, see, the front part of the office -where the desks 
were, and the front or back was a private office. 

Q. Was that solidly closed with a wall, or open? A. 
No, I think it was closed part way and closed up quite a 

while; I think there was glass at the top. 

• • • • • 

40 Q. Did you ever come back there off your trips 
at any time and find Mr. Johnson and Mary Belle 
there with no lights on? A. Well, that happened, I think, 
two or three times. 

Q. Just go ahead and tell us. 

Mr. Brooke (interposing): I object. 

• • • • • 

i The Court: I overrule the objection. 

t: * 

By Mr. Busby: 

Q. I will ask you the question if you had returned to 
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the office of Mason H. Johnson at night and found no lights 

on, either in the front room or the back room— 

• • • * * 

Mr. Busby: I am just recapituating. 

# • - * • * 

41 Q. Who, if anyone, would you find there at those 
times? 

Mr. Cromelin: I object. 

The Court: Do you object? The objection is over¬ 
ruled. Go on and answer. 

The Witness: Mary Belle and Mr. Johnson. 

By Mr. Busby: 

Q. What would be your business in returning there to 
this place? A. When we leave there late to Tophams 
trunk place, they sometimes call us late, for special de¬ 
liveries, and they usually call us at six o'clock, and 

42 often they have special delieveries to go out close to 
six o'clock, closing time, and I always make my re¬ 
port, what I collect, my returns to the office, and when I 
come back to make my returns, the lights would be out and 
I would walk in the door and very often Mary Belle, Mr. 
Johnson, would be in the back room and Mr. Johnson would, 
after waiting, would come out. 

# * • • • 

Q. How would you attract their attention to the fact 
that you were there when you came in the front room? 

Mr. Cromelin: I object for the same reason. 

The Court: Very well. The objection is over¬ 
ruled. Go on and answer. 

The Witness: The front door would be usually on 
the jar and we would walk in the front door, and we 
was not allowed back behind the rail and when I go 
behind the rail they poke their head up over the 
glass and see me and I would wait, and they would 



22 




come out to take my slips and the money if I had 
any, and that was all. 

Bv Mr. Busbv: 

•* * 

Q. Would there be any lights on in the back room? 

Mr. Cromelin: I object. 

43 The Court: Overruled. Go on and answer. 

By Mr. Busby: 

i Q. Would they turn any lights on in the other room? 
A. No. 

* • • * • 

Q. You stated that they would not turn any lights on 

at that time? A. Yes. 

# * # • • 

Q. Was it light or dark in there? A. Absolutely dark. 

i Mr. Cromelin: I object again to the whole line. 

The Court: Overruled. 

• • * • # 

44 Q. What time of the day or night would this 

usually be? 

Mr. Cromelin: I object. 

The Court: Overruled. 

The Witness: Sometimes it would be seven o’clock 
and sometimes as late as eight. It just depends on 
the distance I would have to make the special trip. 
Sometimes I would have to go to First Street, South¬ 
east, and other places, and when I would go to Top- 
hams I had to get those lettered trunks; the trunks 

had to be lettered and I would have to take them. 

• • • • • 

45 By the Court: 

Q. How high was the glass? A. I think it was 
about, I would say, it was about three or four feet, I judge. 
It has been a long while—it was just like an office glass, 
you could not see the couch or anything in there or that 
part; all I know of it was glass, the glass was glass. 
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By Mr. Busby: 

Q. And you say it was a couch? A. Yes. 

• • • • * 

47 Q. And there would be times when there were 
conflicts between what Mr. Johnson knew about and 

what she had ordered—is that what you mean to say? 

• • • • • 

A. No, I do not say that, because Mary Belle had her 
way; whatever Mary Belle said went, and if Mr. Johnson 
did not want it so Mary Belle would always get after him 
and make him change it and see it was done the way she 
wanted it. 

• • • * • 

49 Q. Have you told this jury and have you told his 

Honor everything that vou know from vour observa- 

tions there over the period of three months at one time and 
a year and a half another time that you were there, every¬ 
thing that you know that would indicate that there was 
anything shady, under cover, improper or illicit in any way 
so far as Mary Belle is concerned with Mr. Johnson? Have 
you told them, all already, everything you can think of? 
A. No, I have not. 

50 Q. Well, tell them anything more you know, 
then. A. Well, I don’t want to go that far. If 

the other attorney had asked me I would have told them. 

I do not feel that I w r ant to go into that. 

• * • # • 

51 KE-DIRECT EXAMINATION by Mr. Busby: 

Q. Were you ever in the home of Mr. Johnsonf 

A. I used to carry furniture back and forth up there. 
Q. Did you ever see Mary Belle in the home up there? 
A. Yes, I have seen her there once or twice. 

Q. Did you see or hear anything between her and Mrs. 
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Johnson that would indicate whether or not they were 
close friends, agreeable or disagreeable? A. Oh, no, no. 
Mary Belle, Mrs. Johnson, did not like Mary Belle, 

52 even at the office or there at the home; they did not 

get along at all, never; they never got along. 

• # • • # 

Q. Have you any interest in the case? A. No, sir. 

# * * * • 

By Mr. Busby: 

Q. Are you kin to anyone in this lawsuit in any way? 
A. No, sir. 

• • • • • 

53 ELIZABETH LUCAS, was called as a witness for 

and on behalf of the Caveators. 

* * * # # 

By Mr. Busby: 

Q. You are Elizabeth Lucas? A. Yes. 

* * • # # 

i Q. Did you know Mason H. Johnson when he was liv¬ 
ing? A. Yes, I did. 

* * • * • 

Q. Were you ever in his home? A. Yes, I was. 

Q. Did you ever see Mary Belle there? A. Yes, I did. 

Q. Miss Frye, in the home? A. Yes, I did. 

• • • • * 

54 Q. Did you have any meals there? A. Yes, I 
have. 

i Q. Did you ever get any molasses there? 

# • • * • 

Mr. Cromelin: May we inquire when this was, 
about the molasses; what year was it? 

The Witness: That was in 1937. 

* • • • • 

Mr. Cromelin: The Court wants to know and the 
jury wants to know. 
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Mr. Busby: This is a question that will be directly 
connected up immediately. 

The Court: The critical moment in this case is in 
April, 1921. 

Mr. Busby: I appreciate that. 

The Court: I doubt very much whether I can 
permit the introduction of any evidence about 
molasses in 1937. 

Mr. Busby: If it stood alone I agree with you. It 

has some connection with Mary Belle, however. 

# • • • • 

Mr. Busby: I expect to prove that this witness 
on various occasions was in the home of Mason H. 
Johnson— 

Mr. Cromelin (interposing): Let us limit it to the 
offer of the molasses in 1937. 

The Court: Yes; limit it to the molasses. 

• » • • * 

Mr. Busby: That Johnson had told Mrs. Lucas 
that he expected to give her some molasses out of a 
56 large container, but that she would have to come 
back sometime about seven o'clock in the morning 
because Mary Belle worked until late in the morn¬ 
ing and did not get home until about ten; that she 
would have to come while Mary Belle was not there, 
and Mrs. Lucas said and replied: I think you are 
afraid of Mary Belle, and Johnson stated: Well, you 
just don't understand the circumstances. I cannot 
give you anything while she is here. 

There will be other questions— 

The Court (interposing): You make your tender 
now. 

That was in 1937? 

Mr. Busby: Yes; that was in 1937. 

I expect to prove by this witness that Johnson 
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proposed to give her some cooked ham and other 
edibles— 

Mr. Cromelin (interposing): When was this, now? 

Mr. Busby: About the same time or within a few 
months of the time, and that he instructed her that 

i she would have to come at some time when Mary 
Belle was not there because if she were there she 
would not permit him to do this, to give her these 
things. 

Then there is other conversation with Mary Belle 
about that time. 

The Court: Now, conversation with Mary Belle 
is something else. If she made an admission— 

Mr. Cromelin (interposing): Don’t you want to 
rule on this first? 

The Court: Yes; I will rule on that first: I will 

sustain the objection. 

• * • * • 

;>< The Court: Let her resume the stand. 

• • • • • 

i Q. Did you have any conversation with Miss Frye along 
about the time that you were speaking of a while ago— 

Mr. Cromelin (interposing): She has not spoken 
about that; do you mean about 1937? 

* * # t * 

The Witness: Did I have a conversation with 
Miss Frye? 

# • # • • 

i Q. Yes; Mary Belle? A. Oh, I talked with her plenty 
times in her home, yes. 

i Q. Did she ever talk to you about the Will that Mr. 

Johnson had made? 

* • • • • 

58 A. She called me about seven o’clock one morn¬ 
ing and asked me to come around, and she wanted 
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to show me some papers and since his death she had not 
been very nice; I asked her what kind of papers and she 

said: Some papers; she wanted me to see some papers. 

# * # • # 

So she read it and said everything was left, practically 
everything to her, except the jewelry and walking cane 
and watch and fob, I think, or diamond, or something, was 
left to the man he raised, the young man, and I told her: 
I noticed you read the Will, but you don’t give the date of 
the time it was made out, only the year. What happened 
there? Why was not the date there? 

And I said: I heard a lot of stuff about you going with 
Mr. Johnson and you going to the hospital— 

Mr. Cromelin (interposing): I object. 

# * • • • 

The Court (interposing): What she said to her? 
59 It is only evidence of what she said, not of the 
fact. 

* • • • • 

Mr. Cromelin: Her testimony of what she had 
heard and repeated to Mary Belle from any rumors 
are not admissible. 

The Court: I think they are if they are con¬ 
fined to what she says she said to Mary Belle Frye, 

not as evidence of the fact, though. 

• • • • • 

The Witness: So I told her that I had heard 
these rumors, and what had happened, and my two 
sisters had been around there and they told me— 

Mr. Cromelin (interposing): I object. 

Bv the Court: 

* 

Q. Did you say this to her? A. I was telling her 
that the morning she called me around. 

Q. All right. A. I said 1 don’t believe she was going 
with her uncle and if all the rumors were true why they, 
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I guess, will do something about it; I don’t believe it, but 

from the things I heard it must be true, and she did not 

say nothing, but just hung her head. 

# * # # 

62 Q. Were you there at his funeral? A. Yes, I 
were. 

Q. Did you hear Mary Belle say anything about wait¬ 
ing over to the next day to bury him, or any other time 

that might be fixed? 

* * • * • 

She said she had some business to attend to Friday and 
could not keep him until then, so she buried him Thurs¬ 
day. 

• • * • • 


66 JEFFERSON S. COAGE, was called as a witness 

for and on behalf of the Caveatees. 

• • • • • 

Mr. Cromelin: Is Mr. Thomas still here? 

* * * * • 

Mr. Cromelin: Do you have that note with you, 
Mr. Thomas? 

Mr. Thomas: Yes (handing a paper writing to 
Mr. Cromelin). 

1 Mr. Cromelin: I will ask that this note be mark¬ 

ed as “ Caveatees * Exhibit No. 22 for identification.” 

• • • • • 

67 Q. Mr. Coage, I show you a paper which has been 
marked by the Clerk of the Court “Caveatees’ Ex¬ 
hibit No. 22 for identification,” which is dated December 
28, 1939, purporting to be a promissory note payable seven 

months after date— 

• • • • • 

Mr. Cromelin: I offer the note in evidence. 

The Court: Is there any objection? 
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Mr. Busby: I do not know what it is all about 
and I have not made any objection yet. 

I cannot see any materiality. 

Mr. Cromelin: I think it will appear, the ma¬ 
teriality, your Honor. 

The Court: I do not know what it is about, 
either. 

Mr. Cromelin: You cannot know until I develop it 

bv the witness. 

•> 

• • * * • 

I am moving to strike it. 

• • • • • 

68 Q. Will you state the circumstances under which 
Mason H. Johnson and Mary B. Johnson signed 

the note for $1,500— 

• * * * • 

Mr. Cromelin: Yes, Mason H. Johnson and Mary 
B. Frye. 

Mr. Busby: I object to the introduction of the 
note or a statement of the circumstances under 
which it was made, because there is no relation or 
relevancy between the note or any circumstances 
under which it was made that would indicate that 
it should be received; on the other hand, it should 

be excluded under all the cases that have been tried. 

• • * • • 

Mr. Cromelin: This is the last $1,500 that Tom 
Frye got and Mason Johnson wanted Mary B. Frye 
to become a co-maker on the note with him so that 
she w T ould pay it off if he would die. 

The Court: They borrowed the money and turn¬ 
ed— 

Mr. Cromelin (interposing): It over to Tom Frye. 

• • • • • 

Mr. Brooke: They go to the bank, and the old 
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man gets $1,500, the two of them, and they turn it 
over to Tom Frye so that it becomes Mary B. Frye’s 

obligation as well as his. 

• • * • • 

Mr. Busby: Of couise I strongly object. 

The Court: I overrule the objection. 

Mr. Busby: 1 object to the introduction of the 
paper for that or any other purpose. 

The Court: All right. You have your record. 

* # * * • 

Q. "VVhat was the occasion of the giving of this note for 
$1,500? A. Mr. Johnson called me up one afternoon and 
asked me would I come over to his house that evening and 
bring Tom with me. 

Q. Mr. Thomas? A. Yes. 

• • # • • 

70 A. 1 stopped by Mr. Thomas’ house at about 
i seven o’clock, at L436 Q Street, Northwest, and took 
him over to Mr. Johnson’s with me. 

Mr. Johnson said that lliere was— 

Mr. Busby (interposing): 1 object to what Mr. 

Johnson said. 

The Court: Overruled. 

Mr. Busby (continuing): In regard to this note. 

I The Court: Overruled. All right. 

The Witness: Mr. Johnson explained to me what 
he called me there for. 

Mr. Thomas was holding the note against Mr. 

Johnson, the note of $1,500. 

• • * • • 

Mr. Busby (interposing): T object and move that 

it be stricken. 

• • • • • 

71 The Witness: I asked Mr. Johnson what he was 
doing owing Mr. Thomas $1,500, and Mr. John¬ 
son explained to me why he owed the $1,500. 
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Now lie wants me to write a new’ note, and asked 
me how* to proceed about it, what he should do. 

I said: You ow*e Mr. Thomas money. You and 
Mr. Thomas have been friends for thirty or forty 
years. You pay him the $90—there was six per 
cent interest due on the note—and renew* the note 
for another year and give Tommy a chance to pay. 

They agreed. 

Then he called Miss Frye to sign it. 

I said that she did not need to and I said: What 
is she signing for? 

He said: Oh, yes; she must sign it because when 
I am gone she w r ill have to pay it. 

Mr. Busby: Now, 1 object to all of this conver¬ 
sation, first, because it is irrelevant to the matters 
in issue in this case and, second, because much of 
the conversation is hearsay and is not confined to 
anything that could be contended that was not hear¬ 
say, and third, because it relates to a factual situa¬ 
tion and has no relation to undue influence or a 
state of mind of Mr. Johnson with regard to the will 
that is being put in issue in this trial. 

Mr. Cromelin: Your Honor, if you please, I may 
say this: 

We have this situation: we have a man wrho has 
made and had in force a will for twenty years fol¬ 
lowing its execution, w*ith the exception of three 
months. 

72 We have a period, December 28, 1939, when, for 
the purpose of lending money to Tom Frye, Mason 
H. Johnson borrows from his friend Mr. Thomas 
the sum of $1,500. 

Johnson has Mary B. Frye sign the note when 
she was to get no part of the money, and he tells 
Coage that the reason it was being done that way, 
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that Mary was to sign the note, was because if he 
did not get a chance to pay it Mary would have to 
pay it. 

Now’, what we proj)Ose to show, and the relevancy 
I and materiality of it is this: that this man lived for 
several years after this time, and he recognized 
that he had been in failing health since 1932, and 
knowing that Mary Belle Frye was the beneficiary 
under his will, he w’anted her on this note and made 
her, persuaded her, to sign this note in order that 
his friend might be protected when, as a matter of 
fact, Tom Frye, who already owed him several 
thousands of dollars at least,—this money was go¬ 
ing to him. 

Now, he had an opportunity to change his will at 
that time if he wanted to, but it is a recognition of 
the fact that there would be money coming to Mary 
Belle Frye under his will out of which she, if he did 
not live long enough, that he would make the pro¬ 
vision under his will which he continued to have in 
effect until the time of his death so that she would, 
out of his estate at ieast, have the money with which 
to pay it. 

Mr. Busby: I would like to say this: the simple 
way to secure an obligation is to give a trust deed 
and mortgage, and the pretended excuse for which 
the note is offered is too flimsy in law to warrant 
credence. 

73 He could have secured it by a trust deed on the 
i property, and I renew T my objection. 

I The Court: I do not know that it matters. 

• • * • • 

75 Q. Were you there? A. He told me. 

Q. Who? A. This was in 1921, I think, that 

Mrs. Frye died, either ’21 or—and when I asked Mr. John- 
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son, Mr.—yes, Mr. Jolmsou, 1 went into conversation with 
him about borrowing $15 from my friend, from Mr. Thom¬ 
as— 

By Mr. Cromelin: 

Q. (Interposing) $15? A. I mean $1,500, and asked 
him why he did not go to the bank and get this money, and 
he said that his affairs were so in the bank now that he 
did not want to borrow any more money— 

Mr. Busby (interposing): I do not think this 
testimony of what Mr. Johnson said is competent. 
The Court: You asked the question. 

Mr. Busby: I tried to stop him from going into 
that when I stated that I considered as incompetent 
the testimony he was giving— 

The Court (interposing): I do not think it is in¬ 
competent. You have asked him to state some¬ 
thing and this is responsive to vour question. 

Mr. Busby: Well, I move that all this testimony 
that the witness has stated with regard to what 
Johnson might have said to him be stricken out and 

not considered by the jury. 

• • • • • 

76 ‘ * The Witness: Miss- -Mr. Johnson ’s wife had re¬ 

quested of Mr. Johnson time and time again to look 
after Mary after she had gone and he, immediately 
after his wife died, made a will leaving everything 
to Mary. 

By Mr. Busby: 

Q. Were you there? A. He told me. 

Q. Who ? 

By Mr. Cromelin: 

Q. $15? A. I mean $1,500, and asked him why he did 
not go to the bank and get this money, and he said 
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that his affairs were so in the bank now that he 
did not want to borrow any more money— 

Mr. Busby: I do not think this testimony of what 
Mr. Johnson said is competent. 

The Court: You asked the question. 

| Mr. Busby: I cried to stop him from going into 

that when 1 stated that I considered as incompetent 
77 the testimony he was giving— 

The Court: I do not think it is incompetent. You 
have asked him to state something and this is re¬ 
sponsive to your question. 

Mr. Busby: Well, I move that all this testimony 
that the witness has stated with regard to what 
Johnson might have said to him be stricken out and 
not considered by the jury. , ’ 

The Court: Your motion is overruled. I deny 
your motion. 

Mr. Busby: I tiiink at that point I objected to 
him continuing with this immaterial stuff and then 
the Court suggested it was not responsive to my 
question, and then— 

The Court (interposing): I think your record is 

plain enough. 

• • • • • 

Bv Mr. Busbv: 

• • 

Q. Now, did Miss Mary Belle know that this property 
had been left to her and that is the reason she signed the 
note? A. When Mr. Johnson signed that note and he 
called Mary, this conversation that I just gave you en¬ 
tered, and I asked her if she know what responsibility 
Was falling on her in signing that note, and she said: Yes. 

Q. Did she tell you that she was receiving all of John¬ 
son’s property? 

• • • • • 

Q. And he told you in her presence that he had 
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left everything to her and that is why he wanted 

her to sign the note? 

• • • • • 

A. She was standing right there and signed the note. 

* • # * • 

Q. Well, why did she sign it? A. She signed the note 
because Mr. Johnson requested—I mean, Mr. Johnson 
in signing the note, himself being sick, felt that if he 
should die the obligation would be upon Mary, who was 
receiving his estate. 

Q. Did he say that she was receiving his estate? A. 
He told me that several times. 

Q. I mean when she was there present, standing by. 

A. Yes. He said: Mary is all right. She knows. 

• • * • • 

79 Q. Now, outside of what somebody may have said 
or told vou, vou do not know anvthing about where 

this money went, where it went to, do you? A. I know 

onlv what Mr. Johnson told me, and he was the onlv one I 
« • * 

consulted. 

Q. You have no personal knowledge as to what reason 
he wanted the money for, or what he wanted to do with it? 
A. From Mr. Johnson. 

Q. I mean from what someone else said? A. No, not 

someone—Mr. Johnson. 

• • • • • 

80 Bv Mr. Busbv: 

Q. You explained to the jury yesterday that you 
explained to Mr. Johnson that you thought that he could 
arrange his estate by joint tenancy and avoid any difficulty 
about a Will, did you not? A. I went into the joint tenancy 
question I went into the various kinds of Wills, explaining 
to him how estates could not be dissipated after the de¬ 
ceased is gone, as I do to anyone when I am writing a will. 

• • • • • 
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I 81 Q. I did not mean that, but how often was she 
present when you and he were present? A. Many, 
many times, but as often as I went in Miss Frye always let 
me in. 

Q. She let you in? A. She was the doorkeeper, yes. 

• • • • • 

82 Q. And so far as the statements that you have 
made about vrhat his wife may have said about car¬ 
ing for Miss Frye, and the other statements you related 

i as having been information to you about his wife’s atti¬ 
tude, you knew only what Mr. Johnson told you? A. Yes, 
exactly. 

Q. Did you know* his wife? A. 1 just knew her casual¬ 
ly. I would just see her now and then. 

I never was intimate with her. 

• • • • • 

83 Q. Do you know whether the note is still out¬ 
standing or paid? A. That note is outstanding, because 
I told— 

• • • • • 

85 Mr. Busby: The Caveators move the Court to 
strike the testimony of the witness, what’s his 
name— 

Mr. Brooke (interposing): Jefferson Coage? 

Mr. Busby: Yes; Jefferson Coage, because it, in¬ 
sofar as it relates to the issues in this case, is pure¬ 
ly hearsay. 

i Mr. Cromelin: Purely what? 

Mr. Busby: Hearsay statements made by Mason 
H. Johnson many of which were not made in the pres¬ 
ence of the Caveatee, and because the testimony re- 
i lates to substantive facts not tending to show men¬ 

tal capacity or undue influence exhibited about or 
concerning the making of the Will, or undue influ¬ 
ence subsequent to the making of the Will, and fur- 
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ther, because the testimony is irrelevant and imma¬ 
terial to the issues here involved and the introduc¬ 
tion of a note made from or made by Mason H. John¬ 
son and Mary Belle Frye to A. A. Thomas can serve 
no purpose but to divert the minds of the jury and 
prejudice the jury in the decision of the case and the 
decision of the issues of the case now being tried. 

86 The Court: The motion is denied. 

• * • # * 

87 Q. Mrs. Jeter, you are Mrs. Virginia B. Jeter? 
A. Yes. 

• • • • • 

Q. Did you know Mr. Mason H. Johnson during 
8S his lifetime? A. Yes; I met him at the church. 

Q. And Anna B. Johnson? A. Yes. 

• # • • * 

Q. When did you first know Mary Frye, who sits here? 
A. I have known her quite a long while, but I do 

89 not remember the year I first met her. 

• • • • • 

A. She said she wanted Mary taken care of. 

Q. Can you remember her words? A. No more than 
that. 

90 Q. Who was present? A. I do not know now who 

was present at the time; I could not say. 

• • • • • 

Q. Well, was she, did you have occasion to observe 
whether she was pleasant or unpleasant? 

Mr. Busby: I object to all of this testimony. 

The Court: It is rather late to object to “All 
this testimony.” 

Do you object to this question ? 

Mr. Busby: I do object to this question and I ob¬ 
ject to all of this testimony. 

I have been waiting to see if the offer is compe¬ 
tent. 
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i The Court: I think you should lodge your objec¬ 

tion before the answer is given, if possible, and not 
wait until it is all over, 
i Mr. Busbv: I cannot very well. 

The Court: I think you can. 

Mr. Cromelin: May I make an observation here, 
your Honor: 

Mr. Busby went into it in great detail, about the 
alleged unpleasant relations between Mary Belle 
I and her aunt, even to the extent that she had wanted 
the girl to be taken out of the house and things of 
that sort, because she was stubborn: I remember 
Tom Frye testified to that, and my friend repeated 

it on several occasions. 

• • • * • 

01 Mr. Busby (interposing): I object-to arguments 
being made at this stage of the proceedings. 

I further object— 

The Court (interposing): The argument was 

made on your objection. 

• • • * • 

Q. Well, was she, did you have occasion to observe 
whether she was pleasant or unpleasant? 

Mr. Busby: To which I object. 

The Court: You object to that question? 

Mr. Busby: Yes. 

The Court: I sustain the objection. 

I will ask you to reframe the question, Mr. Brooke. 
Now, you are moving to strike all the testimony? 
Mr. Busby: I am moving to strike all of the tes- 
92 timony of this witness insofar as it merely states 
opinions of hers instead of stating facts. 

The Court: That is so indefinite that I do not 
know what you are talking about. 

I think the motion should be more specific than 
i that so that the Court may intelligently rule. 
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Mr. Busby: Very well; I will rest on that. 

The Court: Very well. 

• • * • * 

93 I have forgotten what you said was the first 

time you knew the Johnsons. 

The Court: Ask her again when she first knew 
the Johnsons. 

By the Court: 

Q. When did you first come to know the Johnsons? A. 
1914. 

« • • • • 

102 Bv Mr. Brooke: 

Q. You are Mr. Bolitha J. Laws who is an Associ¬ 
ate Justice of this court? A. I am. 

Q. Justice Laws, when did you become a member of the 

Bar of this court? A. In June, 1913. 

• • • • • 

103 Q. Now, Justice Laws, did you know Mason H. 
Johnson, the decedent herein, in his lifetime? A. I 

did. 

• • * • * 

A. After I had come back from New York and before I 
formed a partnership with Mr. Cromelin, which vrould make 
it between January, 1921, and the Fall of 1921, Johnson 
came to me, having been sent by Mr. Cromelin to represent 
him in the case— 

Mr. Busby (interposing): 1 object to anything 
in connection with Johnson and the representation 
of Johnson by this witness unless it is material to 
the case, and at this point I do not see any mate¬ 
riality and I object to the questions and the answers 
along this line by this witness. 

The Court: Now, you are objecting to this spe¬ 
cific question that is now pending? 
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Mr. Busby: Yes. 

The Court: I will pass on that only, and I will 

overrule you. 

• • • • • 

104 Q. Now, Justice Laws, did you know Mason H. 
Johnson, the decedent herein, in his lifetime? A. I 

did. 

• * • • * 

Q. Can you tell the Court whether or not you ever rep¬ 
resented Mr. Johnson in the capacity of an attorney? 

Mr. Busby: I object. 

The Court: Overruled. 

Mr. Busbv: As being irrelevant to the issues 
here. 

The Court: Overruled. 

The Witness: Yes. 

* * • * • 

105 Q. What was the general nature of the legal mat¬ 
ter which he referred to you, concerning which you 

represented him? 

Mr. Busby: I am objecting to that. 

The Witness: It w T as a suit in the Municipal 
Court. 

By Mr. Brooke: 

Q. How many times did you see him in connection with 
the suit? 

106 Mr. Busby: Now, I object to that question. It 
i clearly indicates from the other answer that this is 

not related to the issues involved in this case, 
i It is immaterial and irrelevant. 

The Court: One of the issues, as I understand it, 
is undue influence, and there has been some testi¬ 
mony that it was about the time the Will was made 
the decedent had employed counsel relative to that. 
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Mr. Busby: But it is in another suit. 

The Court: I overrule the objection. 

• • • • • 

The "Witness: At least three times. 

* # • * • 

Q. When were they? A. When he first came to me 
with a ease I saw him, and I saw him before the trial and 
at. the trial, and at least another time before the trial, prob¬ 
ably the dav before the trial. 

* • • • • 

107 Mr. Brooke: That is all. 

CROSS-EXAMINATION by Mr. Busby: 

Q. Justice Laws, he made no statement to you at that 
time with regard to any Will that he had made? A. No. 

m * * * * 

Q. He never discussed to you or with you any purpose 
at that time of making a Will or having made a Will? A. 
No, sir. 

Q. If you saw him from April 13, 1921, to April 30, 
1921, it was with regard to different and other business 
entirely from that of making a Will? A. That is correct. 

Q. And the subject of him making a Will or having 
made a Will never came into your discussion with him at 
all in connection with the other business? A. That is 
correct. 

• * • • * 

Mr. Busby: I move to exclude this evidence be¬ 
cause it is irrelevant and immaterial and has no 
bearing whatever on undue influence or the mental 
capacity of Mason II. Johnson at the time he made 
his Will or subsequent to the time he made his Will 
or before the making of his Will. 

The Court: The motion is overruled. 

• • • # • 
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108 By Mr. Cromelin: 

Q. Mrs. Swett, what is your full name? A. Lot¬ 
tie F. Swett. 

• • • • * 

i Q. How Ion" did you know Mason H. Johnson? A. I 

think it was in 1916 I met Mr. Johnson. 

# # • * • 

i Q. And what about Mrs. Johnson? 

* • • • • 

Q. When did you first come to know her? A. 

109 Well, that was in the latter part of 1915, just after 

I been there. 

* * • * • 

i Q. Now, what was the relationship between Mrs. John¬ 
son and Mary Belle so far as you observed it? A. Well, I 
thought that— 

Mr. Busby (interposing): I object. 

• * • • * 

Q. What did you see; how did they act toward one an¬ 
other—from your own observation? 


124 MOTIONS TO STRIKE TESTIMONY. 

Mr. Brooke: Now, your Honor, we wish to make 
several motions * * *. 

We wish at this time to move to strike the testi¬ 
mony of the witness who testified yesterday after¬ 
noon about the meetings in the room at 1202 New 
York Avenue that occurred when he came back and 
found Mr. Johnson and Miss Frve in this dark room. 
Mr. Cromelin: And anv other evidence— 

m 

Mr. Brooke (interposing): And any other evi¬ 
dence which was introduced for the purpose of 

showing or tending to show illicit relations in 1915. 

* • • • • 
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125 The Court: I read the law a little yesterday after¬ 
noon on that and I found some other cases along the 
same line: such testimony is not admissible if it is 
remote. 

Mr. Brooke: That is right. 

The Court: And it is admissible if it is not re¬ 
mote. 

Mr. Brooke: Oh, ves; I frankly admit that. 

The Court: But standing alone, it does not show 

undue influence; it has to be more than that. 

• * # • • 

The Court: As I recall the testimony of that wit¬ 
ness, it was— 

Mr. Busby (interposing): Ben Cosby. 

The Court: That related to the transactions in 

1915 or 1916. 

* • • * • 

The Court: The Will was made in 1921. 

Mr. Brooke: That is right. 

The Court: All right, sir. 

Mr. Brooke: I move to strike that testimony. 

• • • • • 

126 Mr. Crornelin: What we mean is that this mo¬ 
tion which Mr. Brooke has just made and which your 
Honor will deal with is to include not only the evi¬ 
dence of the particular witness, Cosby, but like evi¬ 
dence of the allegations with respect to avouch, and 
all the evidence with respect to the construction of 
this private office which the management used, and 
the inferences and the evidence that they left at 
half past five and went down to the office in the 
morning when the office did not open until seven 
o'clock, all of which was in itself and in its sinister 

. way intended for the same purpose. 

The Court: You mean the testimony of Cosby? 
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Mr. Cromelin: Not only the testimony of Cosby, 

but the testimony of the preceding witness. 

• • # * • 

The Court: I just want to know definitely what 

vour motion is. 

• 

Mr. Cromelin: I think the entire line of testi¬ 
mony intended for that purpose, none of which was 
connected with the year 1921, and which has no bear¬ 
ing on this case, whether or not even if occurred 
there is no inference that can be drawn that it in¬ 
fluenced the execution of this Will under those cir¬ 
cumstances. 

The Court: The question in my mind now is re¬ 
moteness. 

What other witness testified to the situation? 

Was it Ruth Davis? 

127 Mr. Cromelin: Take Tom Frye. He testified that 
he was working around in 1914 and 1915, and he gave 
the location of this couch, this day bed that they had 
back at that time, and things of that sort. 

The Court: Is your recollection to the effect that 
he did not bring it down to within a reasonable time 

of the making of the Will? 

• * * • * 

The Court: You want to strike out the testimony 
of the witness Cosbv and— 

Mr. Cromelin (interposing): Tom Frye; he tes¬ 
tified to it, and I think, generally, the witnesses— 
any other testimony they may have had around 1914 
or 1915, around the same time. 

Take Comora Diggs—her testimony; that, too, 
with sinister and I think should be stricken on the 
same ground. 

The Court: I see. To get it straight, your mo¬ 
tion is to strike out the testimony of Cosby and the 
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witness Frye and any other witnesses in connection 
with the arrangement in the office? 

Mr. Cromelin: The fact that there was a day bed 
there. 

128 The Court: The fact that there was a day bed 
there or a couch was there and the fact that they re¬ 
mained in the office late at night? 

Mr. Cromelin: And got there early in the morn¬ 
ing. 

The Court: And got there early in the morning. 

Mr. Cromelin: That is right. 

The Court: Those are the items? 

Mr. Cromelin: Yes. 

• # • • « 

130 The Court: I will hear the first motion first and 
the second motion second and the motion for a di¬ 
rected verdict third which I can only hear, as I un¬ 
derstand the law,—and if I am wrong you will cor¬ 
rect me—if I permit you to withdraw the evidence. 

You correct me if I am wrong. 

Mr. Cromelin r We will. 

Mr. Brooke: On my first motion, the motion to 
strike this testimony, I think I have said about as 

much as I can say on that. 

• * * • • 

131 Mr. Brooke: Your Honor, the whole question as 
to the admissibility of illicit relations is whether 
those illicit relations operated unduly to influence the 

testator in making the Will. 

• • • • • 

Mr. Brooke: If Mr. Busby is willing to disclaim 
no\v and before the jury any inference that illicit re¬ 
lations took place, why, I am perfectly willing to 
drop this motion. 

Mr. Busby: Does that call for a reply? 
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Mr. Brooke: Well, I mean, are you? 

Mr. Busby: No. of course not. 

132 Mr. Brooke: Very well, then, I shall proceed with 
the motion. 

Now, the Will has shown nothing further than 
facts on which suspicious people might infer that 
illicit relations took place as late as 1915 or as early 
as 1916. 

He has not shown anything to indicate that they 
or that she consented to illicit relations on the con¬ 
dition that he would take care of her. He has not 
shown anything to indicate that these illicit rela¬ 
tions continued down until a reasonably close time 

to the time of the making of the Will. 

• * # • • 

The Court: I will grant the motion. 

* • # • • 

Mr. Busby: The which? 

The Court: The motion to strike out that testi¬ 
mony. 

Mr. Busby: Of all of the witnesses? 

• The Court: All the witnesses relating to matters 

in connection with the arrangement of the office in 
1914, 1915 and 1916, the existence of the couch, the 
fact that the Caveatee and the testator were seen 
together in the inner office without a light, and the 
fact that they stayed in the office after hours and ar¬ 
rived there before hours. 

I grant the motion to strike that. 

• • • • • 

Mr. Busby: To which we, of course, except. 

The Court: Oh, yes, you have an exception. 

What is the next motion? 

Mr. Brooke: The next motion is the motion to 
withdraw these bits of evidence, namely, the two 
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133 pictures and the receipt, and all evidence germane 

to the receipt. 

* • • • • 

The Court: I will grant the motion, but in fair¬ 
ness to Mr. Busby I think for the purpose of your 
motion I should grant his motion, if he wishes to 
make it, that it remain in evidence for the purpose 
of the motion for a directed verdict. 

If you care to make that motion I will grant that. 

Mr. Busby: I feel that I should accept the Court’s 
position. 

The Court: So you have the benefit of it for what¬ 
ever it is worth, to be considered as evidence offered 
bv you. 

Mr. Busby: I believe that I would lose the right to 
contest this motion if I should make a supplementary 
motion. 

The Court: If you do not care to avail yourself 
of it, it is all right. 

Mr. Busby: Well, I think I will just let the matter 
take its due course. 

The Court: Well, the offer has been made to you. 

Mr. Busby: W'hat is that? 

The Court: The offer has been made to you. 

Mr. Busby: Well, I appreciate that. 

• • • * * 

134 The Court: Very well; let us hear the next mo¬ 
tion. 

Mr. Brooke: I understand your Honor granted 
this last motion. 

The Court: Yes. 

Mr. Brooke argued at length his motion for a di¬ 
rected verdict. 

• * • • • 

The Court: I deny your motion. 




48 


• Now, do you care to offer any evidence or do you 
stand on the motion? 

Mr. Brooke: No; we desire to offer evidence. 

The Court: Under your citations if you offer evi¬ 
dence you lose any right under the motion. 

Mr. Brooke: I understand that. 

* # • • * 

The Court: I was making that suggestion that 
you lose your rights on the motion if you offer in 
evidence any of— 

Mr. Brooke( interposing): I understand. 

# * • * • 

135 Mr. Croinelin: And, of course, it is without preju¬ 
dice to our right to make the same motion at the con¬ 
clusion of our testimony. 

The Court: Of course. I mean your rights under 
this motion, Mr. Cromelin, are lost when you go into 

vour own testimony. 

• • • • • 

Mr. Cromelin: Shall we proceed, your Honor? 

The Court: I had better instruct the jury about 

the motions that I have granted. 

* • • • • 

136 The Court: Ladies and gentlemen: The Cave- 
atees, that is the parties represented by Mr. Crome¬ 
lin and Mr. Brooke, that is Miss Frye and the other 
Caveatee, have moved to strike out the testimony of 
certain witnesses relating to the layout in the office 
of this moving concern as it existed in 1914-15 and 
early 1916, and also the testimony relating to the 
existence of a couch in the office at that time, and the 
testimony that there was a private office in the rear 
of the main office which was separated from the main 
office, and the testimony that the Caveatee, Miss 
Frye, and the testator during those years that I have 
mentioned were seen together in the dark in that 
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private office, and the testimony that during those 
years the testator, Mr. Johnson, and the Caveatee, 
Miss Frye, arrived at the office before it was open 
and stayed after it was closed. 

As I say, the Caveatee, Miss Frye, has made a mo¬ 
tion, through her counsel, to strike that testimony. 
I have granted that motion and it is stricken and 
you will ignore it and strike it from your minds when 
you come to deliberate upon the issues in this case. 

That is over your objection, Mr. Busby. 

Mr. Busby: That is over my objection. 

The Court: Yes. Now, you may proceed. 

137 FOLLOWING CLOSE OF CAVEATEES’ CASE. 

• • • • • 

The Court: Will you gentlemen come to the Bench? 

• • • • • 

The Court: I am wondering now whether or not 
the testimony of Benjamin Cosby about the conflict 
with respect to directions given by Miss Frye and by 

Mr. Johnson is not now admissible. 

• • • • • 

The Court: Well, whenever it was. In view of 
the fact that your testimony, Mr. Cromelin, has taken 
quite a wide trend. 

Also the testimony in 1937 about the molasses, and 
Mary Belle, where the witness Lucas said that he, 
Johnson, could not give her the molasses and ham 
because Mary Belle would not permit it, and also the 
testimony, in 1912, of Comora Diggs who said that 

there was not place in the house for the trunk? 

• * • • • 

Mr. Cromelin (interposing): If his Honor wants 
it— 

The Court (interposing): You think it is not ad¬ 
missible? 
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Mr. Brooke: I think it was admitted. 

The Court: No, I permitted him to testify as to 
what she said but not what he said. 

138 Mr. Brooke: I withdraw my objection. 

The Court: I \ras ruling on the basis of the 
Throckmorton case, and I believe I made a mistake 
on that. 

Mr. Cromelin: Do you think it ought to be in? 

The Court: I think— 

Mr. Cromelin (interposing): Let it go in. 

Mr. Brooke: Yes. 

The Court: I rather think that the testimony with 
respect to the molasses ought to go in, too. 

Mr. Busby: I had a lot of other stuff in that scope. 

The Court: Whatever your tender was. 

Mr. Busbv: I was cut off. 

•> 

The Court: You came to the Bench— 

Mr. Busby (interposing): I tendered enough for 
a sample; I had corn bread and ham, but I did not 
tell about the corn bread, when she discovered that, 
that she threw it out across the house. 

I am at a disadvantage because I was so disheart¬ 
ened I did not tender it. 

The Court: Do you want to bring her back? 

Mr. Busbv: I do not know where she is. 

I had an awful time getting her here. 

• • • • • 

139 Mr. Brooke: As far as that particular case was 
concerned, I did not object to his refusal or consent 
to the giving of the tools. 

Mr. Cromelin: I think the tools’ testimony stayed 
in. 

The Court: No; only as to what she said; only 
that. 

• • • • • 
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Mr. Busby: I know, but I did not get to tender all— 

The Court (interposing): I asked you to make 
vour tender. 

w 

I will permit you, unless Mr. Cromelin has objec¬ 
tion, to state to the jury what the facts are, or per¬ 
mit you to get the witnesses down here in connection 
with the tools, and the ham, and the molasses, and so 
forth. 

M r. Brooke: We have no objection. 

Mr. Cromelin: If his Honor wants it, bring it in. 

The Court: You have taken a very wide latitude. 

Do you think it comes in under the Throckmorton 
case ? 

Mr. Cromelin: You cannot prove the declaration 
as a fact. 

The Court: You do not seem to have a meeting of 

mind with me on the Throckmorton case. 

• # ♦ • • 

Mr. Brooke: You could not use that as proof of 
140 the fact that Mary Belle objected to it. 

Mr. Cromelin: Under Johnson’s admission. 

The Court: Now, in reading this very last case, 
this Notes case, the statements were much nearer to 
the critical moment than these that we are consider¬ 
ing, and they were permitted. 

Mr. Cromelin: If he wants to bring them down I 
have no objection. 

The Court: Do you want to bring back the witness 
Cosbv and Lucas and the other witnesses that would 
testify on those points? 

Mr. Busby: I will state to the Court that a sister 
of Mrs. Lucas who w T ould follow with similar testi¬ 
mony lives in Philadelphia and she cannot be here; 
she has gone back home and it makes it impossible 
for me to comply with the tender. 
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The Court: You did not tender them? 

Mr. Busby: I did not tender them, but I was kept 
off from using them, when I made the offer and it 
was rejected and I did not bring that in. 

The Court: You know you should have made the 
tender. 

Now, you do not want to bring her down? 

Mr. Busby: Yes, I would like to. 

The Court: You are given that opportunity. 

Mr. Busbv: Well, I do not think that I should be 
forced to proceed with the presentation of my case 
in that way. My witnesses are out of hand. 

The Court: Very well. 

Mr. Busby: I do not know where to reach them. 
The Court: You are given that opportunity and 
141 you do not want to avail yourself of it. 

Mr. Busby: Yes, I do. 

Mr. Cromelin: Do it, then. 

The Court: All right. Let it stand just where it is. 
I was just trying to inform you of my feeling now 
so that you could be given a chance, if you wanted to 
avail yourself of it, to bring them in. 

Mr. Busby: My reply to the Court in that instance 
is that the situation is so altered with regard to my 
witnesses that it is practically impossible for me to 

collect them again and again to offer this testimony. 

# • • • # 

143 Mr. Brooke: Now, with respect to No. 4 # * # 

(The motion for a directed verdict was argued at 
length.) 

The Court: I will grant your motion as to No. 2 

and No. 3 and deny it as to No. 4 and No. 1. 

• • • • • 
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•Hnitrii States Qlourt of Appeals 
for U|p Sistrirt nf (Eolumbia 

April Term, 1942 


No. 8362 


FRANCES EDWARDS, et al. 
Appellants 
v. 

MARY BELLE FRYE, executrix of the estate of 
MASON H. JOHNSON, deceased 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBL4., HOLDING 
A PROBATE COURT 


BRIEF FOR APPELLEE 


STATEMENT OF CASE* 

This is an appeal from a verdict of the jury in the District 
Court (Notice of Appeal, Appellant’s App., 9) filed April 
17,1942 sustaining a paper writing dated April 1921 pur¬ 
porting to be the last will and testament of Mason H. John¬ 
son, deceased. The final decree admitting the will to probate 
was signed May 28, 1942. (Appellant’s App., S) 

Mason H. Johnson, the deceased, was 72 years old. An 
abundance of unchallenged testimony showed that he was 
a sound business man, a respected trustee of his church, 

* Because this is mainly a fact case, testamentary capacity being ad¬ 
mitted, and the only issue being undue influence, the appellee believes 
that a resume of the pertinent testimony, taken from the transcript, is 
desirable. For that reason, the statement of the case is somewhat longer 
than is customary. 



with a strong will and mind of his own. The record shows 
that he had unshakable confidence in the appellee, who was 
his wife’s niece and who had been his trusted employee and 
housekeeper since 1911. The appellee had little formal edu¬ 
cation but was nonetheless industrious, apt, and intelligent. 
She attended both the testator and his wife in their last 
illnesses. Under the will in question, the appellee was chief 
beneficiary. The record shows that both the testator and 
his wife were fond of the appellee and the testator especially 
had depended on her to a very great extent. 

To sustain the burden of proof, the caveators called the 
following witnesses: 

1. Benjamin Cosby, who testified that he worked for the 
testator for three or four months in 1914 and went back 
seven or eight months later and worked a vear and a half 
and was working in 1915 (Appellant’s App., 11); that he 
noticed conflicts between the will of the testator and the 
appellee; that there was an argument over tools between 
the testator and the appellee (Appellant’s App., 14, 15); 
that he, Cosby, was a musician and wanted to give the testa¬ 
tor music lessons (Appellant’s App., 12); that testator liked 
to go out on parties and did not want the appellee to know 
about it (Appellant’s App., 19); and that they were seen 
alone in testator’s private office as late as seven and eight 
o’clock at night (Appellant’s App., 22). 

2. Elizabeth Lucas testified that she went to get some mo¬ 
lasses from testator’s home in 1937, but she had to return 
when appellee was not home because testator could not give 
it to her when appellee was present (Appellant’s App., 24, 
25); that she had repeated to appellee certain rumors which 
she had heard; and that appellee read to her some undated 
papers. 

3. Ruth Davis testified that she worked in the testator’s 
home in 191S and part of 1919 and 1920 (Tr., 224): that 
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testator insisted on Mary’s staying at his home after his 
wife’s death because ‘ * She understands things. ” (Tr., 228); 
that the appellee said she had him (meaning the testator) 
make everything to her and she was going to stay (Tr., 22S); 
that testator and appellee often came home together from 
the office; that appellee used to cook and clean house for 
the testator and then go to his office to work; that testator 
and appellee were affectionate toward each other (Tr., 246, 
247). 

4. Ernest Frye (testator’s uncle) testified that he and the 
testator were at one time partners in business; that they 
hired the appellee as a bookkeeper; that she learned the 
business and then attempted to give orders to everyone and 
run the business; that the appellee and the testator together 
ran him out of business (Tr., 257, 260). 

5. Maggie Booker (sister of testator’s wife) testified that 
she was present when the will was read by Mr. Houston 
(Tr., 271); that after the will was read the appellee said, 
“ Well, I have got that over with.” (Tr., 273); that she never 
saw the principal caveators at the testator’s house (Tr. 27S). 

6. Thomas Frye testified that he was first cousin of testa¬ 
tor’s wife (Tr., 2S2); that testator and the appellee went to 
the office every day around 5:30 or 6:30 in the morning: that 
on two or three occasions testator’s wife told the testator 
that Mary ought to go back home (Tr., 286); that there was 
bad feeling between the testator’s wife and the appellee; 
that in 1938 the appellee said she had thought of leaving the 
testator’s home but had decided to stay (Tr., 291, 293); 
that the testator was submissive and the appellee was strong 
and determined; that he was indebted to the testator and 
his estate in the sum of $4,500; that he had paid back $600 
or $700 (Tr., 333, 338); that he, Thomas Frye, was “ar¬ 
rested, tried and sentenced” for obtaining money by false 
pretenses in May 1941 (Tr., 374, 375); that he saw Mr. 
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Houston take the will out of an envelope and read it (Tr., 

382). 

7. Comora Diggs testified that she lived and worked in 
the testator’s home from 1910-1912; that in 1913 and 1914 
the appellee started work as bookkeeper for the testator; 
that appellee and testator returned from the office late at 
night (Tr., 391); that the testator would go to the appellee’s 
room and stay late; that the appellee did not talk nice to 
the testator’s wife; that in 1912 the appellee told her that 
she liked married men (Tr., 395). 

S. William A. Gibson, (principal caveator) first cousin of 
testator testified that he had not seen the testator for fifty 
years (Tr., 413); that he would not have known the testator 
unless he had been introduced to him (Tr., 414); that he 
saw him for the first time in 1936 and only one time after 
then (Tr., 414). 

! 9. John T. Gibson, (principal caveator) testified that he 
had not seen the testator for more than fifty years (Tr., 
428); that he knew nothing about undue influence; that he 
wanted onlv what he was entitled to by. law under the will; 
(hat he did not wish to disturb the appellee (Tr., 429); that 
he never signed any papers for a lawsuit and that the mat¬ 
ter was settled as far as he was concerned until he heard 
from the lawyers and Frye (meaning Ernest Frye) (Tr., 
432-433). 


! Upon the conclusion of the caveators’ testimony, the 
caveatee made a motion to strike portions of the testimony 
of witnesses Benjamin Cosby and Elizabeth Lucas, dealing 
with alleged illicit relations between the appellee and testa¬ 
tor prior to 1921, as being too remote (Tr., 124). This mo¬ 
tion was granted. (Tr., 132). The caveatee moved for a 
directed verdict and dismissal of caveat reserving the right 
to introduce evidence if the motion for a directed verdict 
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were overruled (Tr., 128). The theory of said motion was 
that the caveators had failed to establish a prima facie 
case, the evidence being too remote, based on suspicion and 
surmise and immaterial to the sole issue in the case—undue 
influence. All of the other issues were abandoned (Tr., 147). 
These motions were denied (Tr., 134). 

After the close of the caveators’ case, counsel were called 
to the Bench (Tr., 137) and were advised by the Court that 
the Court had made a mistake in excluding that part of the 
testimony of witnesses Lucas and Cosby dealing with the 
testator’s declarations as to music, molasses and tools; that 
the Court was admitting that testimony. The Court offered 
to allow the caveators to reproduce its witnesses or to ex¬ 
plain the facts to the jury. The caveators refused the 
Court’s offer (Tr., 140-141). 

The caveatees called the following witnesses: 

1. Jefferson A. Coage testified as to various conversa¬ 
tions and business transactions between him and testator 
at or near the time of making the will (Appellant’s App., 
28-37); that testator and appellee signed as co-makers a 
$1,500 note so that appellee could pay it off if he died, since 
she was receiving his estate; that Mrs. Johnson, wife of 
the testator, had requested testator time and time again to 
look after appellee after she had gone; and that after her 
death, testator made appellee chief beneficiary under his 
will (Tr., 74); that testator told him in 1937, in appellee’s 
presence, that he was leaving her everything; that the 
testator said, “Mary is all right. She knows.” (Tr., 78). 

2. Virginia Jeter testified that she had heard Mrs. John¬ 
son say she wanted the appellee taken care of (Appellant’s 
App., 37); that she looked upon the appellee as her daughter 
(Tr., 90); that the testator was not easily led and had a good 
mind of his own (Tr., 94). 
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3. Judge Bolitha J. Laws testified that he had known 
testator since January of 1921; that he was his attorney 
and represented him in the Municipal Court in April 1921 
(Tr., 105) (the very month in which the will was written); 
that testator did not discuss his will (Tr., 107). 

I 4. Lottie Sweat testified she lived three doors from the 
testator’s home. She had known him since 1916; that ap¬ 
pellee was the maid at the testator’s home; that she was 
very attentive to her aunt (testator’s wife) that they were 
!courteous to each other; that she did not observe any argu¬ 
ment or trouble between testator’s wife and the appellee; 
that after the testator’s death, appellee continued to keep 
house for the testator and take him to church; that after 
testator’s death, she was present when Mr. Houston opened 
and read testator’s will (Tr., 110-112). 

At the close of all testimony, the caveatee renewed the 
motion for a directed verdict on all the issues. The motion 
i was granted with respect to issues #2 and #3 and denied 
as to issues #1 and #4 (Tr., 126) and the case went to the 
jury on the sole issue of undue influence. The jury rendered 
a verdict sustaining the will. An order was entered admit¬ 
ting the will to probate on May 28,1942, (Appellant’s App., 
8) and the caveators appealed not from this order but 
from the verdict of the jury dated April 17, 1942 (Appel¬ 
lant’s App., 9). 


RULES INVOLVED 

Federal Rules of Civil Procedure 
Rule 50. Motion for a Directed Verdict. 

“ (a) When made; Effect. A party who moves for a 

directed verdict at the close of the evidence offered bv 

•> 

an opponent may offer evidence in the event that the 
motion is not granted, without having reserved the 
right so to do and to the same extent as if the motion 
had not been made. A motion for a directed verdict 
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which is not granted is not a waiver of trial by jury 
even though all parties to the action have moved for 
directed verdicts. A motion for a directed verdict 
shall state the specific grounds therefor . 19 

“(b) Reservation of Decision on Motion. Whenever 
a motion for a directed verdict made at the close of all 
the evidence is denied or for any reason not granted, 
the court is deemed to have submitted the action to the 
jury subject to a later determination of the legal ques¬ 
tions raised by the motion. Within 10 days after the re¬ 
ception of a verdict, a party who has moved for a di¬ 
rected verdict mav move to have the verdict and anv 
judgment entered thereon set aside and to have judg¬ 
ment entered in accordance with his motion for a di¬ 
rected verdict; or if a verdict was not returned such 
party, within 10 days after the jury has been discharged, 
may move for judgment in accordance with his motion 
for a directed verdict. A motion for a new trial may be 
joined with this motion, or a new trial may be prayed 
for in the alternative. If a verdict was returned the 
court may allow the judgment to stand or may reopen 
the judgment and either order a new trial or direct 
the entry of judgment as if the requested verdict had 
been directed. If no verdict was returned the court 
may direct the entry of judgment as if the requested 
verdict had been directed or may order a new trial.” 

Rules of Civil Procedure of the District Court of the United 
States for the District of Columbia 
Rule 41. Dismissal of Actions. 

“(b) Involuntary 'Dismissal: Effect Thereof. For 
failure of the plaintiff to prosecute or to comply with 
these rules or any order of court, a defendant may 
move for dismissal of an action or of any claim against 
him. After the plaintiff has completed the presenta- 
tation of his evidence, the defendant, without waiving 
his right to offer evidence in the event the motion is 
not granted, may move for a dismissal on the ground 
that upon the facts and the law the plaintiff has shown 
no right to relief. Unless the court in its order for 
dismissal otherwise specifies, a dismissal under this 
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subdivision and any dismissal not provided for in this 
rule, other than a dismissal for lack of jurisdiction or 
for improper venue, operates as an adjudication upon 
the merits.” 

SUMMARY OF ARGUMENT 

The rule in this jurisdiction is that appeals from the Dis¬ 
trict Court to the Court of Appeals have to be based on the 
final order, judgment, or decree of the District Court. Van 
Ness v. Van Ness, 47 U. S. 62. The present appeal is not 
taken from the final judgment of the District Court, admit¬ 
ting the will to probate, dated May 28, 1942, but from the 
verdict of the jury dated April 17,1942. The appeal there¬ 
fore should not be allowed. 

The Supreme Court of the United States and this Court 
have construed undue influence as the application of pres¬ 
sure such as to produce a breakdown in the testator’s men¬ 
tal powers and will, with the result that the will is not 
the testator’s but that of the person using undue influence. 
The mere presence of influence is not enough. Confidence 
in another’s judgment, affection, appreciation, looking after 
the testator’s business, contributing to his comforts and 
wants—all create an influence and properly so, but this is 
not undue influence. The law contemplates a reward by 
the old, aged, and infirm upon those who bestow comforts 
upon them and who look after their interests, home and 
families. The evidence in this case reveals that the testator 
had a mind of his own, was mentally and physically vigorous 
at the time of making his will and for ten years thereafter. 
In such a case it would take strong evidence to set aside 
his will. In this case the testator had every opportunity 
to change his will. He failed to seize that opportunity and 
by so much it is presumed he intended the will as drawn. 

The old rule required that a scintilla of evidence com¬ 
pelled the trial court to submit the case to the jury. Under 
the modern decisions, the burden of proof is on the one 
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who challenges a will, and it takes more than suspicion or 
conjecture or a scintilla of conflicting evidence for a case 
to be submitted to a jury. 

The only error committed in this case was that of allow¬ 
ing the case to go to the jury on the sole issue in the case 
—undue influence. The caveators failed to make out a prima 
facie case of undue influence and, by so much, the caveatee’s 
motion for a directed verdict should have been granted. Out 
of an abundance of caution, however, and in order to over¬ 
come any possible error, the Court allowed the case to go 
to the jury. The jury sustained the will. If the trial court 
erred in admitting or excluding any testimony, and we sub¬ 
mit it did not, the errors were not reversible and were 
overcome by the Court’s offer to admit the testimony having 
to do with the declarations of the testator as offered by 
the appellants or to have the appellants explain the facts to 
jury’. The appellant refused the Court’s offer. 

Notwithstanding the confidential relationship which may 
have existed between the testator and the appellee, chief 
beneficiary under the will, that relation alone is not a suffi¬ 
cient basis for a presumption of undue influence. The ap¬ 
pellee had a right to use influence upon the testator for 
preferment in his will so long as that influence was not im¬ 
proper, according to commonly accepted standards, and 
even though it resulted in an unequal disposition of his 
property, provided said disposition was voluntary and pro¬ 
vided further that the influence was based on mutual kind¬ 
ness and sendee and was in no wise oppressive or coercive. 

ARGUMENT 

I. 

Appellants Failed to Establish a Prima Facie Case 

The burden of proof of undue influence, the only issue 
in the case, was upon the appellants. The testimony, taken 
in the light most favorable to the appellants, is legally in- 
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sufficient to maintain that burden. On the issue of undue 
influence, the record is devoid of a scintilla of evidence. 
If all of the evidence which the Court properly excluded 
had been admitted, the proof of undue influence is still 
lacking. Throckmorton v. Holt, 12 App. D. C. 552, ISO U. S. 
552, ISO U. S. 552. The evidence which the appellee pre¬ 
sented is proof of the lack of any undue influence upon the 
testator. 

Motions for directed verdicts 1 and dismissal of actions 2 
are provided in rules of this Court. Where the evidence is 
legally insufficient to sustain a verdict, or where the allega¬ 
tions in the caveat are not proved, as in the instant case, one 
of the above motions must be granted. These motions made 
by the caveatee (Tr., 128) were denied (Tr., 134). The 
Court, in dismissing these motions and allowing the case to 
go to the jury, was abundantly generous to the appellants. 
In so doing, any prejudicial errors which might have been 
committed, and we contend that none was committed, were 
overcome. In Brooke v. Barnes, 61 App. D. C. 161, 5S F. 
(2d) SS7, this Court stated that “mere possibility or sus¬ 
picion that undue influence may have been exerted is insuffi¬ 
cient to set aside a will.” In that case, as in this, the sole 
issue submitted to the jury was undue influence. In that 
ca,se, as in this, there was some evidence of a dominating 
character, but there was no evidence that undue influence 
was exercised over the testator. The Court said, “At most, 
there is a mere possibility or suspicion that undue influence 
may have been exerted and that is not enough.” Beyer v. 
LeFevre, 186 U. S. 114, 46 L.Ed. 10S0. In Ecker v. Potts, 
72 App. D. C. 174,112 Fed. 581, which was a case contesting 
the validity of a will, the jury found that the testatrix was 
of sound mind but that the will was procured by undue in¬ 
fluence. A new trial was granted on the single issue of undue 
influence and the caveators appealed. The evidence in that 

1 Rule 50, Federal Rules of Civil Procedure. 

s Rule 41 (b). Rules of Civil Procedure of the District Court of the 
United States for the District of Columbia. 


11 


case showed that the testatrix was physically -weak and il¬ 
literate, and signed the will by mark. Yet the District 
Court’s order was affirmed. In the instant case, testator 
was active physically and mentally. While he was not for¬ 
mally educated, he was intelligent, managed his own busi¬ 
ness until he sold it, had a mind of his own, and accumulated 
an estate worth $30,000. He executed his will when he was 
52 years old, wrote it in his own handwriting, kept it un¬ 
changed for 20 years, and deliberately planned the disposi¬ 
tion of his property consistent with his and his wife’s as¬ 
sertions to their friends of their reliance on the appellee, 
her good judgment, her interest in his business, and her 
care for him and his wife (Tr., 74, 90; Appellant’s App., 37). 
He remembered the appellee because she, more than anyone 
else, had done most for his business, for himself and his 
wife. The evidence in the Ecker case was much stronger 
on the issue of undue influence than the case at bar and yet 
a new trial was awarded on the single issue of undue 
influence. 

II. 

Appellants Produced No Evidence of Undue Influence 

as Defined by the Supreme Court of the United States 

and this Court 

The appellee contends that the testimony of the caveators ’ 
witnesses is inadmissible for the following reasons: (1) too 
remote; (2) based on revenge, suspicion, and surmise; and 
(3) is immaterial. 

In a case decided by this Court on March 9, 1942, Mac¬ 
Millan v. Knost, 75 U. S. App. D. C. 261, 126 F. (2d) 235, 
a case whose facts are almost identical with those in the 
instant case and in which the only issue was undue influence, 
this Court said that the evidence was insufficient to sustain 
a finding that execution of the will was obtained by undue 
influence, where it would not support a finding that the 
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beneficiary's conduct was improper, according to commonly 
accepted standards. We submit that the evidence shows 
that the conduct in this case was entirely proper in every 
respect according to commonly accepted standards. 

Mr. Justice Edgerton, speaking for the majority, said: 

“ ‘* * * One has the right to influence another to 
make a will in his favor. He may * * * lay his claims 
for preferment before the testator. They may be based 
on kinship or friendship or kindness or service or need 
or anv other sentimental or material consideration. 
One can use argument and persuasion so long as it is 
fair and honest and does not go to an oppressive degree 
where it becomes coercive. * * *’ These instructions 
state the law of the District of Columbia. Moreover, 
! ‘ possibility or suspicion of undue influence' is not 

enough. 2 

“We find no evidence of oppression or coercion. We 
find no evidence of improper conduct, as we interpret 
that term. Appellant’s conduct may arouse distaste 
in reasonable men. Reasonable men, measuring his 
conduct bv their individual standards, may even call 
it improper. The jury, in effect, have done so. But 
i the evidence would not support a finding that appel¬ 
lant’s conduct was improper according to commonly 
accepted standards. That, we think, is the test. In 
legal theory, the rights of litigants do not turn upon 
the predilections of a jury, and so upon accidental dif¬ 
ferences between one jury and another. For example, 
, when negligence is an issue the law undertakes to meas- 
sure conduct by the normal standards of normal men— 
i the so-called ‘reasonable man' or ‘ordinary prudent 
i man’—and not bv the higher or lower standards of the 

men who try the issue. 3 On the same principle, conduct 
which influences a will is not improper, and the influ¬ 
ence is not undue, unless it falls below commonly ac¬ 
cepted standards." 

3 Beyer v. LeFevre, 186 U. S. 114, 126, 22 S.Ct. 766, 46 L.Ed. 1080; 
Brooke v. Barnes, 61 App. D. C. 161, 58 F.(2d) 887. 

* In another field, cf. U. S. v. One Book Called “Ulysses” D. C., 5 
F.Supp. 182, 184. 
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Regarding the testimony of the witnesses for the caveatee, 
the appellee contends that that testimony was properly ad¬ 
missible. Throckmorton v. Holt, 12 App. D. C. 552; ISO U. S. 
552. It is clear that both the testator and his wife were 
fond of the appellee; that over a period of years she had 
proved her worth to both of them; and that even though 
there may have been natural differences of opinion be¬ 
tween them, the appellee was trustworthy, industrious, and 
had a right to expect to be rewarded at their hands for 
sendees rendered to both of them. 

Of the twenty-three cousins who filed the caveat, two of 
the principal caveators had not seen the deceased but once 
in fifty years (Tr., 413, 42S). There was no evidence of any 
unpleasant feeling or discord between the deceased and his 
wife on account of the appellee, except by Tom Frye, a dis¬ 
barred attorney and ex-convict (Tr., 375) who was finan¬ 
cially indebted to the testator in the sum of $4,500 and who 
was angry with him because he would not lend the witness 
more money (Tr., 332, 335, 354, 356, 367). 

There is not a single fact in the record showing that the 
testator was subject to any external pressure by the ap¬ 
pellee. Without external force or pressure of some char¬ 
acter, there can be no undue influence, for undue influence 
is the imposition of another’s will upon the testator’s will. 
This external pressure has to be wrongful and has to result 
in substitution of the testator’s mental processes, so that 
what the testator does is not the result of his own volition 
but that of another. There has to be actual physical force 
or restraint or duress or fear until he lacks a mind of his 
own, or there has to be misrepresentation or fraud or de¬ 
ceit or duress so conducted as to result in the subjugation 
of the will and purposes of the testator. If duress or co¬ 
ercion or fraud or misrepresentation exist and result in 
influencing the testator’s will or volition, the alleged docu¬ 
ment should be set aside. In the absence of any of those 
forces, as in the instant case, the will should be sustained. 




“Undue influence must destroy free agency. It is 
well settled that in order to avoid a will on the ground 
of undue influence it must appear that the testator’s 
free agency was destroyed, and that his will was over¬ 
borne by excessive importunity, imposition or fraud, 
so that the will dors not, in fact, express his wishes as 
to the disposition of his property, but those of the per¬ 
sons exercising the influence.” (Mackall v. Mackall, 
135 U. S. 167, 34 L.Ed. 84) 


In Conley v. bailor, 118 U. S. 127, 30 L.Ed. 112, the Su¬ 
preme Court said: 

# the undue influence for which a will or deed 
j must be annulled must be such that the party making 
it has no free will but stands in vinculis. ‘It must 
amount to force or coercion, destroying free agency, 
i * * * Xow, that is undue influence which amounts to 
constraint which substitutes the will of another for that 
i of the testator. It may be either through threats or 
fraud, but however exercised, it must, in order to avoid 
a will, destroy the free agency of the testator at the 
time when the instrument is made.’ ” 

I The Supreme Court has consistently held that the mere 
presence of influence does not amount to undue influence 
unless it “destroys the free agency of the testator at the 
time when the instrument is made.” In In Re Keen’s Estate, 
229 Pa. 430 (1930) 149 Atl. 737, 739, the Court said: 

“ ‘To sustain the charge of undue influence, con¬ 
testants had to show that testator’s mind was under 
its control 11 at the time and in the very act of makiny 
his will.” ’ Tetlow’s Estate, 269 Pa. 486,487,112 A. 758, 
i 761. That a son who acted as the attorney and attended 
to business for testratrix is favored in her will does 
not cast upon him the burden of disproving undue in¬ 
fluence. Hook’s Estate, 207 Pa. 203, 56 A. 428. In 
this case, Chief Justice Mitchell, speaking for the court 
(page 205 of 207 Pa., 56 A. 42S, 429) says: ‘This leaves 
the only real question in the case that of undue influ- 
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ence. To set aside a will on this ground, where the 
testator is in full possession of his faculties, and his 
testatmentary capacity admitted or established, the 
evidence must be clear and strong. Mere opinions or 
suspicions or belief not founded on facts testified to 
will not be sufficient. Englert v. Englert, 19S Pa. 326, 
47 A. 940,82 Am. St. Rep. 80S.’ ” 

In the case of In Re Phillips’ Estate, 244 Pa. 35, 90 Atl. 
467, 460, the Court states: 

“When a will is attacked on the ground of undue in¬ 
fluence, ‘it is necessary to bear in mind the meaning of 
the term: * * * as a legal phrase it is used as denoting 
* * * something violative of legal duty * * * the word 

“influence” does not refer to anv and everv line of con- 

* * 

duct capable of disposing in one’s favor a fully and 
self-directing mind, but to a control acquired over 
another which virtuallv destrovs his free agencv. * * * 
In order to constitute undue influence sufficient to void 
a will, there must be imprisonment of the body or 
mind, * # * fraud, or threats, or misrepresentations, or 
circumventions, or inordinate flattery, or physical or 
moral coercion, to such a degree as to prejudice the 
mind of the testator, to destroy his free agency, and 
to operate as a present restraint upon him in the mak- 
of the will.’ ” See also Boland v. Avcock, 191 Ga. 327, 
12 S.E. 2nd 319. 

In Towson v. Moore, 11 App. D. C. 37 (aff. 173 U. S. 17, 
43 L.Ed. 597), this Court established in this jurisdiction the 
distinction which the Supreme Court has repeatedly pointed 
out. This Court said on page 3S1: 


“Undue influence, says the Supreme Court of the 
United States, in the case of Conley v. Xailor, 118 U. S. 
127, 134, ‘the undue influence for which a will or deed 
will be annulled must be such as that the party making 
it has no free will, but stands in vinculis. It must 
amount to force or coercion, destroying free agency 
(citing Stulze v. Schaeffle, 16 Jurist, 909; Williams v. 
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Goude, 1 Hagg. Eccl. 577; Armstrong v. Huddleston, 1 
Moore P.C. 478).’ In this same connection that court 
cites with approval the case of Eckert v. Floury, 43 Pa. 
St. 46, and the case of Davis v. Calvert, 5 Gill & J., 
269, 302, in both of which the same doctrine is laid 
down in substantially the same language.” 

(a) More Than a Scintilla of Evidence Is Required. 

The old rule held that a scintilla of evidence of undue 
inuflence was sufficient to submit a case to the jury. Re¬ 
cent decisions of unimpeachable authority have established 
a more reasonable rule, namely, that in every case, before 
the evidence is submitted to the jury, the judge must de¬ 
cide the preliminary question as to whether there is any 
evidence upon which a jury can find a verdict for the party 
producing it. The old view that a scintilla or modicum of 
evidence was sufficient has been disavowed in this jurisdic¬ 
tion and in many others. A.B. Small Co. v. Lamborn & Co., 
267 U. S. 248, 69 L.Ed. 597, 601; Schuykill & D. Improv. Co. 
v. Munson, 14 Wall. 442, 448, 20 L.Ed. 867, 872; Bowditch 
v. Boston, 101 U. S. 16, 18, 25 L.Ed. 9S0, 981; Anderson 
County vs. Beal, 113 U. S. 227, 241, 28 L.Ed. 966, 971, 5 
Sup. Ct. Rep. 433. See also Moore’s Federal Practice, vol. 
3, sec. 50.01, p. 3104. 

(b) Strong Evidence Is Required to Set Aside the Will of 
a Sound Mind. 

i That Mason Johnson’s mind was sound is admitted and, 
on the question of undue influence, the evidence must be 
overwhelming to set aside his will. The Supreme Court of 
Appeals of Virginia in Bearing v. Bearing, 132 Va. 178, 
11 S.E. 286, quoting from Schouler on Wills (5th Ed.), 
section 239, said: 

“ ‘As to undue influence in the usual and less offen¬ 
sive sense, the burden of proving affirmatively that it 
operated upon the will in question lies still on the party 
i who alleges it, either by direct proof or circumstances 
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inconsistent with fair dealing. * * * “In order to set 
aside the will of a person of sound mind,” observes 
Lord Oran worth, “it is not sufficient to show that the 
circumstances attending its execution are consistent 
with the hypothesis of its having been obtained by un¬ 
due influence; it must be shown that they are incon¬ 
sistent with a contrarv hvpothesis.’ 

V V 1 

“ ‘Hence it is that isolated and disconnected circum¬ 
stances are not permitted to outweigh the usual pre¬ 
sumption that a person of intelligence and capacity 
who executes a will does so without imposition or un¬ 
due influence. Thus the simple fact that the later will 
modified an earlier one in favor -of one who drew it up 
is held insufficient to overcome such a presump¬ 
tion. * * * ’ 

“It is accepted as the law in all jurisdictions that 
forgery, undue influence, and fraud in obtaining the 
testator’s signature to a different instrument from 
that which he intended to sign are offenses too grave 
to be lightly inferred from circumstances which are 
capable of innocent construction.” 

(c) Influence Gained by Kindness and Affection, by Confi¬ 
dence in Judgment and Interest in Business Is Not Un¬ 
due Influence. 

The Supreme Court of the United States in Mackall v. 
Mackall, supra, quoting from Small v. Small, 4 Me. 220 
reported in 16 Am. Dec. 259, said: 

“ ‘Influence gained by kindness and affection will not 
be regarded as “undue,” if no imposition or fraud be 
practiced, even though it induces one to make an un¬ 
equal and unjust disposition of his property in favor 
of those who have contributed to his comfort and 
ministered to his wants, if such disposition is volun¬ 
tarily made. # * * Confidential relations existing be¬ 
tween the testator and beneficiary do not alone furnish 
any presumption of undue influence.’ ” 

In Thompson v. Smith, 70 App. D. C. 65, 103 F.(2d) 936, 
this Court, quoting from the above decision, said: 
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“It would be a great reproach to the law if, in its 
jealous watchfulness over the freedom of testamentary 
disposition, it should deprive age and infirmity of the 
kindly ministrations of affection, or of the power of 
rewarding those who bestow them.” 

The entire record in this case, including the testimony 
of the caveators’ witnesses, which the appellants claim was 
improperly excluded, and the testimony of the caveatees’ 
witnesses, allegedly improperly admitted, shows that the 
testator had confidence in the appellee’s judgment. He 
knew of her long and sustained interest in his business. He 
and his wife had onlv kindness and affection for her since 
she was a child. He knew that she had looked after his 
business and cared for him; that she had administered to 
his wife in her last illness; that subsequent to her death, 
she had nursed him through his protracted illness, from 
1932 to the date of his death; that she had been his sole 
comfort, had cooked his meals, washed his laundry, car¬ 
ried him to church, and was his one true and tried friend. 
Influence based upon those considerations is not undue 
influence and it would be a travesty upon the law if a 
tqstator under those circumstances did not possess the 
power of rewarding those who had demonstrated their in¬ 
terest in and affection for him. 

(d) Suspicion , Speculation and Conjecttire Are Not Enough 
to Set Aside a Will. 

The main basis of the caveators’ testimony is predicated 
upon implied illicit relations between the testator and the 
appellee. There is no testimony of physical contact or ac¬ 
tual illicit relations. Not a single witness stated anything 
resembling a fact. There was only innuendo, speculation, 
suspicion, and surmise. There is no evidence of illicit re¬ 
lations, if they did occur, at or near the time of making the 
will and, even if there were, that alone would not be evi¬ 
dence of undue influence. In the case of Beyer v. LeFevre 
supra , which was an appeal from this Court, the United 



States Supreme Court, reversing a decree of the Supreme 
Court of the District of Columbia, said: 

“One who is familiar with the volume of litigation 
which is now flooding the courts cannot fail to be at¬ 
tracted by the fact that actions to set aside wills are of 
frequent occurrence. In such actions the testator can¬ 
not be heard, and very trifling matters are often pressed 
upon the attention of the court or jury as evidence of 
want of mental capacity or of the existence of undue 
influence. Whatever rule may obtain elsewhere we 
wish it distinctly imderstood to be the rule of Federal 
courts that the will of a person found to be possessed 
of sound mind and memory is not to be set aside on 
evidence tending to show only a possibility or suspi¬ 
cion of undue influence.” 

See also: Simpkins v. McDermott, 65 App. D. C. 75, 79 
F.(2d) 711; also opinions in Manogue v. Herrell, 13 App. 
D. C. 455; Robinson v. Duvall, 27 App. D. C. 535, aff. 207 
U. S. 5S3, 52 L.Ed. 351; Kultz v. Jaeger, 29 App. D. C. 300; 
Johnson v. Newton, 5S App. D. C. 11S, 25 F.(2d) 542; Pal¬ 
mer v. Strohecker, 60 App. D. C. 312, 53 F.(2d) 924; Brooke 
v. Barnes, 61 App. D. C. 161, 5S F.(2d) 887. 

In the case of In Re Streb’s Will, 28S N.Y.S. 334, the 
Court said: 

“Neither surmise, or conjecture, nor doubt can take 
the place of proof; nor do they call for explanation. 
Proof of undue influence must be of a substantial na¬ 
ture; it cannot be predicated on fancy, suspicion, or 
vague assumption. The possibility that restraint 
might have been indulged in is not sufficient to set aside 
a will. ’ ’ 

(e) A Testator’s Failure to Change His Will Where He Had 
Opportunity to Do So Is Evidence That He Intended 
It as Written. 

The will in this case was written by the testator in his 
own handwriting, some time in April 1921. He died Janu- 
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arv 6, 1941. During these twenty vears he sought and ob- 
tained the advice of counsel, and of various friends, one of 
whom was a former Recorder of Deeds of the District of 
Columbia who had expert knowledge of wills. In the very 
month that the will was executed, he was in conference on 
several occasions with his attorney, a witness in this case, 
Judge Bolitha J. Laws. On numerous occasions he indicated 
he knew what he was doing. He had the appellee co-sign 
a promissory note to secure a $1,500 indebtedness to his 
friend, Arthur Thomas, because he knew in that way his 
debt to his friend would be paid. He said, “Leave it to 
Mary. She knows.” (Tr., 7S). He was constantly alluding 
to his confidence in the appellee. He never once in any wise 
indicated that he wanted to get out from under her influ¬ 
ence but, on the contrary, listened to her and often abided 
her decisions. For twenty years he had the opportunity 
to change his will if he wanted to. In Saxton v. Krumm, 107 
Md. 393, 6S Atl. 1056, 1059, the Court said: 

“"Where the testator ‘made no change in it (the will), 
although he had ample opportunity to do so, the fact 
that he did not change it is evidence that he was satis¬ 
fied with its provisions.’ ” 

See also: 28 R.C.L. 151, sec. 106; Brooke v. Barnes, 61 App. 
D. C. 161,58 F.(2d) 887. 


in. 

CONCLUSION 

It is obvious that the only influence exercised by the ap¬ 
pellee over the deceased was that of affection and kindness, 
interest in him and his affairs, manifested over a long 
number of years, the kind of influence which not a single 
one of the caveators demonstrated at any time during his 
lifetime. It was only natural that he should exclude them 
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from his will and leave his estate to the appellee, his tried 
and true friend. The kind of influence which she exerted 
is not grounds for setting aside the will. 

Since under Van Xess v. Van Xess, supra, this appeal was 
erroneously taken from the verdict of the jury dated April 
17, 1942 instead of the final decree of the District Court 
dated May 28, 1942 and since the time for taking a proper 
appeal from the said judgment of the District Court has ex¬ 
pired, we believe this appeal should not be allowed. Not¬ 
withstanding the disallowance of the appeal on that issue, 
we contend that in the absence of proof of undue influence 
exerted upon the testator by the appellee or by anyone else, 
it is respectfully submitted that the verdict of the jury sus¬ 
taining the will and the judgment of the court below in ad¬ 
mitting it to probate should be affirmed. 

Respectfully submitted, 

Belford V. Lawson, Jr. 

2001 11th St., X.W. 

George H. Windsor 
2001 11th St., X.W. 

Marjorie McKenzie 
2001 11th St., X.W. 

Wesley S. Williams 
2001 11th St., X.W. 
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